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Rules and Regulations 


Title 4—ACCOUNTS 


Chapter IIl—Standards for Waiver of 
Claims for Erroneous Payment of 
Pay (General Accounting Office) 


ESTABLISHMENT OF CHAPTER 


Pursuant to Public Law 90-616, ap- 
proved October 21, 1968, 82 Stat. 1212, 
which amended subchapter VIII of chap- 
ter 55 of title 5, United States Code by 
adding a new section, section 5584, Title 4 
of the Code of Federal Regulations is 
amended to issue regulations prescrib- 
ing standards for the waiver of claims 
for the erroneous payment of pay, on or 
after July 1, 1960, to an employee of an 
executive agency, the collection of which 
would be against equity and good con- 
science and not in the best interests of 
the United States by adding a new Chap- 
ter III as follows: 


PART 201—STANDARDS FOR WAIVER 


Sec. 

201.1 
201.2 
201.3 
201.4 


Prescription of standards. 

Definitions. 

Exclusions. 

Waiver of claims for erroneous pay- 
ment of pay. 

201.56 Conditions for waiver of claims. 


AvutTHoriry: The provisions of this Part 
201 issued under sec. 311, 42 Stat. 25, as 
amended, 31 U.S.C. 52. Interpret or apply, 82 
Stat. 1212, 5 U.S.C., § 5584. 


§ 201.1 Prescription of standards. 


The regulations in this chapter issued 
by the Comptroller General of the United 
States under Public Law 90-616, ap- 
proved October 21, 1968, 82 Stat. 1212, 
which amended subchapter VIII of chap- 
ter 55 of title 5, United States Code by 
adding a new section, section 5584, pre- 
scribe standards for the waiver of claims 
of the United States against a person 
arising out of an erroneous payment of 
pay, on or after July 1, 1960, to an em- 
ployee of an executive agency, the collec- 
tion of which would be against equity and 
good conscience and not in the best inter- 
ests of the United States. 


§ 201.2 Definitions. 


In this.chapter: 

(a) “Employee” means an employee as 
defined in 5 U.S.C. 5581 who is or was em- 
ployed in a civilian capacity by an execu- 
tive agency as defined in 5 U.S.C. 105. 

(b) “Pay” means salary, wages, pay, 
compensation, emoluments, and remu- 
neration for services. It includes overtime 
pay; night, Sunday standby, irregular 
and hazardous duty differential; pay for 
Sunday and holiday work; payment for 
accumulated and accrued leave; and 
severance pay. It does not include ex- 
penses of travel and transportation or ex- 
penses of transportation of household 
goods. 


§ 201.3 Exclusions. 


This chapter does not apply to: 

(a) Members of the uniformed serv- 
ices as defined in 5 U.S.C. 2101(3). 

(b) Employees of the District of Co- 
lumbia Government. 

(c) Employees of the Architect of the 
Capitol, the Government Printing Office 
the U.S. Botanic Garden and other em- 
ployees of the legislative branch of the 
Government except employees of the 
General Accounting Office. 

(d) Employees of the Administrative 
Office of the U.S. Courts, the Federal 
Judicial Center, and other employees of 
the judicial branch. 


§ 201.4 Waiver of claims for erroneous 
payment of pay. 


(a) The Comptroller General of the 
United States may waive in whole or in 
part a claim of the United States in any 
amount arising out of an erroneous pay- 
ment of pay to an employee when all of 
the conditions set out in § 201.5 are pres- 
ent. Claims referred to the Attorney 
General for litigation will not be con- 
sidered for waiver by the Comptroller 
General of the United States without 
first having obtained permission from the 
Attorney General. 

(b) The head of an executive agency 
may waive in whole or in part a claim of 
the United States in an amount aggregat- 
ing not more than $500,000 without re- 
gard to any repayments, against any per- 
son arising out of an erroneous payment 
of pay to an employee of such agency 
when all of the conditions set out in 
§ 201.5 are present except that he may 
not waive such a claim which is the sub- 
ject of an exception made by the Comp- 
troller General in the account of any ac- 
countable official, or, which has been 
transmitted to the General Accounting 
Office for collection or to the Attorney 
General for litigation. 


§ 201.5 Conditions for waiver of claims. 


Claims of the United States arising out 
of an erroneous payment of pay may be 
waived in whole or in part in accordance 
with the provisions of § 201.4 whenever: 

(a) The claim arises out of an errone- 
ous payment of pay made to an employee 
of an executive agency on or after July 1, 
1960, except that waiver action may not 
be taken under the provisions of these 
regulations after the expiration of 3 
years immediately following the date on 
which the erroneous payment of pay was 
discovered or after October 21, 1971, 
whichever is later. 

(b) Collection action under the claim 
would be against equity and good con- 
science and not in the best interests of 
the United States. Generally these cri- 
teria will be met by a finding that the 
erroneous payment of pay occurred 
through administrative error and that 
there is no indication of fraud, misrep- 


resentation, fault or lack of good faith 
on the part of the employee or any other 
person having an interest in obtaining a 
waiver of the claim. Any significant un- 
explained increase in an employee’s pay 
which would require a reasonable man 
to make inquiry concerning the correct- 
ness of his pay ordinarily would preclude 
a waiver when the employee fails to 
bring the matter to the attention of ap- 
propriate officials. Waiver of overpay- 
ments of pay under this standard neces- 
sarily must depend upon the facts ex- 
isting in the particular case. The facts 
upon which a waiver is based should be 
recorded in detail and made a part of 
the written record in accordance with 
the provisions of § 202.6. 





PART 202—PROCEDURE 


Sec. 

202.1 Referral of requests for waiver or ap- 
plications for refund to head of 
executive agency—Claims pending 
before General Accounting Office. 

Investigation—Report of Investiga- 
tion. 

Procedure of head of executive agency 
after receiving report of investiga. 
tion. 

Notification of waiver action. 

202.6 Refund of amounts repaid and waived. 

202.6 Written record. 

202.7 Register of waivers—Report. 

202.8 Referral of claims for collection or 

litigation. 


202.2 


202.3 


202.4 


AvuTHorRITy: Tbe provisions of this Part 
202 issued under sec. 311, 42 Stat. 25, as 
amended, 31 U.S.C. 52. Interpret or apply, 
Stat. 1212, 5 U.S.C., § 5584. 


§ 202.1 Referral of requests for waiver 
or applications for refund to head of 
executive agency—Claims pending 
before General Accounting Office. 


(a) All requests for waiver and all ap- 
plications for refund within the pro- 
visions of these regulations shall be sub- 
mitted to the executive agency which 
made the erroneous payment of pay. All 
such applications for refund which have 
not previously been considered for waiver 
shall be considered for waiver in accord- 
ance with the provisions of these regula- 
tions. In the absence of other request, 
either the Comptroller General of the 
United States or the head of the execu- 
tive agency which made the erroneous 
payment of pay may initiate the waiver 
procedure prescribed in these regulations. 

(b) Claims of the United States for 
erroneous payment of pay which (1) 
prior to the prescribing of these regula- 
tions have been referred to the General 
Accounting Office for collection (2) 
which are still pending, and (3) which 
appear to be for consideration under 
these regulations, will be returned to the 
executive agency for processing in ac- 
cordance with the procedure prescribed 
in these regulations unless they are 
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found to contain sufficient information 
for waiver action by the Comptroller 
, General of the United States. 


§ 202.2 Investigation—Report 
vestigation. 


(a) All claims of the United States 
considered for waiver under the provi- 
sions of these regulations shall be in- 
vestigated by the executive agency which 
made the erroneous payment of pay. 

(b) The report of investigation will be 
made to the head of the executive agency 
and should include: : 

(1) A statement of the aggregate 
amount of the erroneous payment of 
pay supported by a citation to the 
voucher or vouchers upon which the 
erroneous payment of pay was made to- 
gether with a showing as to the part of 
the erroneous payment of pay made on 
each voucher; 

(2) A statement showing the circum- 
stances under which the erroneous pay- 
ment of pay was made, the date it was 
discovered and whether it was subject 
to an exception made by the Comptroller 
General of the United States; 

(3) A statement as to whether there 
is any indication of fraud, misrepresen- 
tation, fault, or lack of good faith on 
the part of the employee or any other 
person having an interest in obtaining 
a waiver of the claim; and 

(4) Such other information as may 
assist the Comptroller General of the 
United States, or the head of the execu- 
tive agency, as the case may be, to deter- 
mine whether collection action under 
the claim would be against equity and 
good conscience and not in the best 
interests of the United States. 


§ 202.3 Procedure of head of executive 
agency after receiving report of 
investigation. 


After the head of the executive agency 
receives the report of investigation made 
in accordance with the provisions of 
section 202.2 of these regulations he 
shall: 

(a) Determine the reason for the er- 
roneous payment of pay and take such 
corrective action as may be required to 
prevent similar erroneous payments of 
pay; 

(b) Waive the claim of the United 
States in whole or in part, if it is an 
amount aggregating not more than $500, 
without regard to any repayment, and 
he determines that waiver would be 
proper under these regulations, and re- 
cord the date and reasons for the waiver, 
unless the claim has been referred to 
the Comptroller General for collection 
or the Attorney General for litigation in 
which case the report of investigation to- 
gether with his recommendation will be 
referred to the Comptroller General of 
the United States; 

(c) Refer the report of investigation 
together with his recommendation to the 
Comptroller General of the United States 
-for determination if the claim of the 
United States is in an amount aggregat- 
ing more than $500; or 

(d) Refer the report of investigation 
together with his recommendation to the 
Comptroller General of the United 


of In- 
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States if the claim of the United States 
is in an amount aggregating $500 or less 
without regard to any repayment, and 
the head of the executive agency has 
doubt as to whether waiver action is 
proper. 


§ 202.4 Notification of waiver action. 


The Comptroller General of the United 
States or the head of the executive 
agency, as the case may be, to the extent 
practicable, shall send written notifica- 
tion to all concerned as to the final ac- 
tion taken upon a claim of the United 
States for erroneous payment of pay con- 
sidered for waiver. If he reasonably can 
be located, any person who has repaid 
to the United States all or part of a 
claim which has been waived in whole 
or in part under the provisions of these 
regulations, and who has not previously 
made application for refund, in addition 
to being informed as to the waiver action 
shall also be informed of his right to 
make application to the employing 
agency for refund within 2 years fol- 
lowing the date of the waiver action. 


§ 202.5 Refund of amounts repaid and 
waived. 


The employing agency at the time of 
the erroneous payment shall refund any 
amounts to a person who has repaid to 
the United States all or part of the claim 
which has been waived in whole or in 
part under the provisions of these regu- 
lations providing application is made to 
the employing agency for the refund 
within 2 years following the date of the 
waiver. Refunds shall be charged to the 
appropriation from which the erroneous 
overpayment of pay was made. 


§ 202.6 Written record. 


The report of investigation, an ac- 
count of the corrective action taken, an 
account of the waiver action taken and 
the reasons therefor, and other pertinent 
information such as the action taken 
upon an application for refund shall 
constitute the written record in each 
case considered under the provisions of 
these regulations. 


§ 202.7 Register of waivers—Report. 


(a) Each executive agency shall 
maintain a register which shall show 
the disposition of each claim of the 
United States for erroneous payment of 
pay considered for waiver under the 
provisions of these regulations, which 
register, together with the written rec- 
ord as described in section 202.6 of these 
regulations shall be available for review 
by the General Accounting Office. 

(b) Within 60 days after the close of 
each fiscal year, each agency exercising 
waiver authority under the provisions 
of these regulations shall report to the 
Comptroller General. of the United 
States the total amount waived during 
the preceding fiscal year and the total 
amount refunded. 


§ 202.8 Referral of claims for collection 
or litigation. 


(a) If the administrative agency has 
considered waiver and has denied waiver 
in whole or in part it shall so advise the 


General Accounting Office when referral 
for collection is made to it pursuant to 
31 U.S.C. 71. 

(b) No claim for the recovery of an 
erroneous payment of pay shall be re- 
ferred to the Attorney Generali for liti- 
gation until it has first been considered 
for waiver, unless the time remaining 
for suit within the applicable period of 
limitations does not permit such waiver 
consideration prior to referral. 





PART 203—EFFECT OF WAIVER 
Sec. 
203.1 Credit in accounts. 


203.2 Waived payment deemed valid. 
203.3 Effect on other authority. 


AuTHoRITy: The provisions of this Part 
203 issued under sec. 311, 42 Stat. 25, as 
amended, 31 U.S.C. 52. Interpret or apply, 
82 Stat. 1212, 5 U.S.C., § 5584 


§ 203.1 Credit in accounts. 


In the audit and settlement of the 
accounts of any accountable official, full 
credit shall be given for any amounts 
with respect to which collection by the 
United States is waived under the pro- 
visions of these regulations. 


§ 203.2 Waived payment deemed valid. 


An erroneous payment of pay, the col- 
lection of which is waived under the pro- 
visions of these regulations is deemed 
a valid payment of pay for all purposes. 


§ 203.3 Effect on other authority. 


The provisions of these regulations do 
not affect any authority under any 
statute, other than 5 U.S.C. 5584, to liti- 
gate, settle, compromise, or waive any 
claim of the United States. 


These regulations shall be effective 
upon filing with the Director, Office of 
the Federal Register. 


Dated: December 26, 1968. \ 


[SEAL] ELMER B. Staats, 
Comptroller General 


of the United States. 


[F.R. Doc. 68-15603; Filed, Dec. 30, 1968; 
8:49 a.m.] 


Title S—ADMINISTRATIVE 
PERSONNEL 


Chapter I—Civil Service Commission 


PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 


Cooperative Work-Study Student- 
Employees 


On October 31, 1968, the following was 
published in the FEDERAL REGISTER as 
proposed rule-making. The purpose is to 
eliminate requirements as to type of ap- 
pointment for health benefits coverage 
of cooperative work-study student-em- 
ployees. No comments, objections, or 
suggestions on the proposal have been 
received by the Civil Service Commission. 
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Accordingly, Part 890 of Title 5, Code of 
Federal Regulations, is amended by re- 
vising § 890.102(c) (2), effective Janu- 
ary 1, 1969, to read as follows: 
§ 890.102 Coverage. 
> * . > * 

(c) > 

(2) An employee whose employment 
is of uncertain or purely temporary du- 
ration, or who is employed for brief pe- 
riods at intervals, and an employee who 
is expected to work less than 6 months in 
each year, except an employee who is 
employed under a cooperative work- 
study program of at least 1 year’s dura- 
tion which requires the employee to be 
in pay status during not less than one- 
third of the total time required for com- 
pletion of the program. 


* . * * 7 


(5 U.S.C. 8913) 


UNITED STATES Civit SeErv- 
ICE COMMISSION, 
JAMES C. Spry, 
Executive Assistant to 
the Commissioners. 


[F.R. Doc. 68-15552; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 7—AGRICULTURE 


Chapter I—Consumer and Marketing 
Service (Standards, Inspections, 
Marketing Practices), Department 
of Agriculture 

SUBCHAPTER C—REGULATIONS AND STAND- 
ARDS UNDER THE AGRICULTURAL MARKETING 
ACT OF 1946 

PART 54—GRADING AND INSPEC- 
TION OF DOMESTIC RABBITS AND 
EDIBLE PRODUCTS THEREOF AND 
U.S. SPECIFICATIONS FOR CLASSES, 
STANDARDS, AND GRADES WITH 
RESPECT. THERETO 


PART 55—GRADING AND INSPEC- 
TION OF EGG PRODUCTS 


PART 56—GRADING OF SHELL EGGS 
AND U.S. STANDARDS, GRADES, 
AND WEIGHT CLASSES FOR SHELL 
EGGS 


PART 70—GRADING AND INSPEC- 
TION OF POULTRY AND EDIBLE 
PRODUCTS THEREOF AND US. 
CLASSES, STANDARDS, AND 
GRADES WITH RESPECT THERETO 


Changes in Fees and Charges 


Under authority contained in the Agri- 
cultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seq.), the 
U.S. Department of Agriculture hereby 
amends the Regulations Governing the 
Grading and Inspection of Domestic 
Rabbits and Edible Products Thereof 
and US. Specifications for Classes, 
Standards, and Grades with Respect 
Thereto (7 CFR Part 54), the Regulations 
Governing the Grading and Inspection 
of Egg Products (7 CFR Part 55), The 


[SEAL] 
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RULES AND REGULATIONS 


Regulations Governing the Grading of 
Shell Eggs and U.S. Standards, Grades, 
and Weight Classes for Shell Eggs (7 
CFR Part 56), and the Regulations Gov- 
erning the Grading and Inspection of 
Poultry and Edible Products Thereof 
and U.S. Classes, Standards, and Grades 
with Respect Thereto (7 CFR Part 70) 
as set forth below: 

Statement of considerations. The 
amendments increase the hourly rate 
from $7.20 to $8 for voluntary inspec- 
tion and grading services including 
sampling for laboratory analysis per- 
formed on a fee basis under the Agri- 
cultural Marketing Act and increase 
charges for such services performed on 
Saturdays, Sundays or Government au- 
thorized holidays to $10 an hour. 

These increases are necessary to cover 
costs due to general salary increases of 
grading personnel. The present hourly 
rate of $7.20 was effective August 1, 1966. 
Since that time there have been two 
general salary increases effective Sep- 
tember 8, 1967, and July 14, 1968. 

Unit. charges for all products have 
been eliminated and charges for grading 
such products are based on the new 
hourly rates computed on the time and 
expense necessary to perform grading 
service. This charge is necessitated by 
the decline in terminal market grading 
and the increase in requests for grading 
at country points, usually involving 
travel. 

The regulations now require that 
when an appeal grading is made, the 
charges for such grading shall be dou- 
ble the fee specified in the grading cer- 
tificate from which the appeal was taken 
except that when appeal gradings are 
made for an agency of the Federal Gov- 
ernment the fee charged shall be the 
same as that indicated on the certificate 
from which the appeal is taken. The 
amendments provide that the charges 
for any appeal grading shall be based 
on the new hourly rates computed on the 
actual time and expense necessary to 
make the grading. 

The amendments increase laboratory 
fees for testing egg products. This is nec- 
essary due to general salary increases 
of personnel and increased costs of sup- 
plies and equipment. 

Certain sections have been reworded 
for the sake of clarity and other minor 
changes have been made. 

The amendments are as follows: 

As to Part 54: 

1. Paragraphs (a) and (b) of § 54.100 
are amended to read: 


§ 54.100 Payment of fees and charges. 
(a) Fees and charges for any grading 
or inspection shall be paid by the appli- 
cant for the service in accordance with 
the applicable provisions of §§ 54.100 to 
54.111, both inclusive. If so required by 
the grader or inspector, such fees and 
charges shall be paid in advance. 

(b) Fees and charges for any grading 
or inspection service shall, unless other- 
wise required pursuant to paragraph (c) 
of this section, be paid by check, draft, 
or money order payable to the Consumer 
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and Marketing Service and remitted 
promptly to the Service. 


* . « * * 


2. The title for § 54.101 and § 54.101 
are amended to read: 


§ 54.101 Ona fee basis. 

(a) Unless otherwise provided in this 
part, the fees to be charged and collected 
for any service (other than for an appeal 
grading) performed, in accordance with 
this part, on a fee basis shall be based on 
the applicable rates specified in this 
section. 

(b) Fees for grading or inspection 
service will be based on the time required 
to perform such service for class, qual- 
ity, quantity (weight test) or condition 
of ready-to-cook product. The hourly 
charge shall be $8 and shall include the 
actual time required to perform the 
work, waiting time, travel time, and any 
clerical costs involved in issuing a cer- 
tificate. 

(c) Grading or inspection services 
rendered on Saturdays, Sundays, or Gov- 
ernment authorized holidays shall be 
charged for at the rate of $10 per hour. 

3. Section 54.102 is amended to read: 


§ 54.102 Fees for appeal grading. 


The fee to be charged for any appeal 
grading shall be based on the hourly 
rates as specified in § 54.101 (b) or (c). 
If the result of the appeal grading dis- 
closes that a material error was made 
in the original grading, no fee will be 
charged. : 

4. Section 54.105 is amended to read: 


§ 54.105 Fees for additional copies of 
grading certificates and inspection 
certificates. 


Additional copies, other than those 
provided for in §§ 54.141, 54.142, 54.143, 
and 54.171 of any grading certificates 
or inspection certificates, may be sup- 
plied to any interested party upon pay- 
ment of a fee of $2 for each set of 
five or fewer copies. 

5. Section 54.106 is amended to read: 


§ 54.106 Travel expenses and 
charges. 


Charges are to be made to cover the 
cost of travel and other expenses in- 
curred by the Service in connection with 
rendering inspection or grading service. 
Such charges shall include the costs of 
transportation, per diem, and any other 
expenses. Expenses are to be charged on 
an appeal certificate regardless of the 
grading results. Ten percent of the total 
expenses shall be added to cover ad- 
ministrative costs of the Department. 
The minimum expense charge shall be 
$0.50 per certificate. 


§ 54.108 [Amended] 


6. Paragraph (a)(1) of §54.108 is 
amended by deleting the figure “$7.20” 
and substituting in lieu thereof “$8.00.” 

As to Part 55: 

1. Section 55.60 is amended to read: 


§ 55.60 Payment for fees and charges. 


(a) Fees and charges for any grading 
service shall be paid by the interested 
party making the application for such 


other 
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service, in accordance with the applicable 
provisions of this section and §§ 55.61 
to 55.70, both inclusive. If so required by 
the grader or sampler, such fees and 
charges shall be paid in advance. 

(b) Fees and charges for any grading 
service shall, unless otherwise required 
pursuant to paragraph (c) of this sec- 
tion, be paid by check, draft, or money 
order payable to the Consumer and Mar- 
keting Service and remitted promptly to 
the Service. 

(c) Fees and charges for any grading 
service under a cooperative agreement 
with any State or person shall be paid in 
accordance with the terms of such co- 
operative agreement. 


2. Section 55.61 is amended to read: 
§ 55.61 Ona fee basis. 


(a) Unless otherwise provided in this 
part, the fees to be charged and col- 
lected for any service (other than for an 
appeal grading) performed, in accord- 
ance with this part on a fee basis shall 
be based on the applicable rates specified 
in §§ 55.61 to 55.67, both inclusive. 

(b) Fees for egg products condition 
inspections and sampling for laboratory 
analysis will be based on the time re- 
quired to perform the services. The 
hourly charge shall be $8 and shall in- 
clude the actual time required to perform 
the sampling and inspection, waiting 
time, travel time, and any clerical costs 
involved in issuing a certificate. 

(c) Grading services rendered on Sat- 
urdays, Sundays, or Government author- 
ized holidays shall be charged for at the 
rate of $10 per hour. 

3. Section 55.62 is amended to read: 


§ 55.62 Fees for appeal grading. 


The fee to be charged for any appeal 
inspection, sampling, or laboratory anal- 
yses shall be based on the hourly rate as 
specified in § 55.61 (b) or (c). If the re- 
sult of the appeal of an organoleptic in- 
spection discloses that a material error 
was made in the original inspection, no 
fee will be charged. 

4. Section 55.64 is amended to read: 


§ 55.64 Travel expenses and_ other 
charges. 


Charges are to be made to cover the 
cost of travel and other expenses incurred 
by the Service in connection with render- 
ing grading service. Such charges shall 
include the costs of transportation, per 
diem, shipping containers, postage, and 
any other expenses. Expenses are to be 
charged on an appeal certificate regard- 
less of the grading results. Ten percent 
of the total expenses shall be added to 
cover administrative costs of the Depart- 
ment. The minimum expense charge shall 
be $0.50 per certificate. 


§ 55.65 [Deleted] 

5. Section 55.65 is deleted. 

6. The title for §§ 55.66 and 55.66 are 
amended te read: 

§ 55.66 Laboratory analysis fees. 

(a) The fees listed for the following 
laboratory analyses are applicable except 
as otherwise stated in paragraph (b) of 
this section: : 


RULES AND REGULATIONS 


Fee 

I teh dened blhdentecwnee $4. 00 
NEM tis hectic edi apieanioncenis lian np dita ghecapionadlictings 6. 00 
Bacteriological plate count._....---. 4.00 
Bacteriological direct count.....-..-~- 4. 00 
RI paeecte ncter ete enererencmcgmeiiernaanie 4.00 
E. Coli (presumptive) -........-.---- 6.00 
Yeast and mold count............... 4.00 
NR obs on cdi nentndbobwadadbnn 10. 00 
IS ste a ecscehecngags limon ciein ails Aeiccaae 10. 00 
Color: 

I ah ncoteh cad cantante incon cnc Ramacilas 5.00 

NID ite siepiiticat nahin ce lectins 8. 00 
NEN NON sisiiccteccsarecscntalh dati tact nena 4.00 
Whipping test plus bleeding_-_-_---_ 5. 00 
Be Ne is recaese anic ones tadeencncomincan 10. 00 
NI chan Scie to sce cen pcr me ae Deeds arin ec 5. 00 
Glucose: 

ee ee ee 8.50 

INO 6 ois dnc eee ectncnuck 6. 00 
Palatability and odor: 

RE I sient cnccrpine mcm 4.00 

Each additional sample__......-_-- 2.00 
ON ii ies cece cee 12. 00 
Salmonella: + 

ED Ste caste one enek sme ane mem 8.00 

I i ti ica teciah an caso ee stand desonrgetin 4.00 

Sy Binet aca e oceans 8.00 


1 Salmonella test may be in three steps as 
follows: Step 1—growth through differential 
agars; Step 2—growth and testing through 
triple-sugar-iron agar; Step 3—confirmatory 
test through biochemicals. 


(b) Other fees for specified individual 
tests and services. The fees listed for the 
following laboratory analyses are appli- 
cable for individual tests for one factor 
only, on a particular product sample: 


Fee 
Ge cored hance leetcaues wee $ 4.75 
Bacteriological plate count__----___- 4.75 
Bacteriological direct count._..--_-_- 4. 75 
PN cancers cel soseerescnta nthe nasi 4.75 
E. Coli (presumptive) ~......----_-_. 6. 75 
Yeast and mold count--.-------.--~- 4.75 
WIS Tiina tcecencansica 30. 00 
Acetic acids plus volatile acids___-__._ 60. 00 
IEE iss Creare een epic nmeeminioes 60. 00 


(c) The fee charge for an analysis for 
any laboratory test which is not shown in 
this section will be based on the time 
required to perform the analysis. The 
hourly rate will be $10. 


§ 55.68 [Amended] 


7. Paragraph (a)(1) of §55.68 is 
amended by deleting the figure “$7.20” 
and substituting in lieu thereof “$8.00.” 

As to Part 56: 

1. Paragraphs (b) and (c) of § 56.45 
are amended to read: 


§ 56.45 Payment for fees and charges. 


* * * * * 


(b) Fees and charges for any grading 
service shall, unless otherwise required 
pursuant to paragraph (c) of this sec- 
tion, be paid by check, draft, or money 
order payable to the Consumer and 
Marketing Service and remitted promptly 
to the Service. 

(c) Fees and charges for any grading 
service under a cooperative agreement 
with any State or person shall be paid 
in accordance with the terms of such 
cooperative agreement. 

2. Section 56.46 is amended to read: 


§ 56.46 Ona fee basis. 


(a) Unless otherwise provided in this 
part, the fees to be charged and collected 
for any service (other than for an appeal 
grading) performed, in accordance with 
this part, on a fee basis shall be based 


on the applicable rates specified in this 
section. 

(b) Fees for grading services will be 
based on the time required to perform 
the services. The hourly charge shall be 
$8 and shall include the actual time re- 
quired to perform the grading, waiting 
time, travel time, and any clerical costs 
involved in issuing a certificate. 

(c) Grading services rendered on Sat- 
urdays, Sundays, or Government au- 
thorized holidays shall be charged for at 
the rate of $10 per hour. 

3. Section 56.47 is amended to read: 


§ 56.47 Fees for appeal grading. 


The fee to be charged for any appeal 
grading shall be based on the hourly 
rates as specified in § 56.46 (b) or (c). If 
the result of the appeal grading discloses 
that a material error was made in the 
original grading, no fee will be charged. 

4. Section 56.49 is amended to read: 


§ 56.49 Travel expenses and _ other 


charges. , 


Charges are to be made to cover the 
cost of travel and other expenses in- 
curred by the service in connection with 
rendering grading service. Such charges 
shall include the costs of transportation, 
per diem, and any other expenses. Ex- 
penses are to be charged on an appeal 
certificate regardless of the grading re- 
sults. Ten percent of the total expenses 
shall be added to cover administrative 
costs of the Department. The minimum 
expense charge shall be $0.50 per 
certificate. 

§ 56.50 [Deleted] 

5. Section 56.50 is deleted. 

§ 56.52 [Amended] 


6. Paragraph (a)(1) of $56.52 is 
amended by deleting the figure “$7.20” 
and substituting in ‘lieu thereof “$8.00.” 

As to Part 70: 

1. Section 70.130 is amended to read: 


§ 70.130 Payment of fees and charges. 


(a) Fees and charges for any grading 
or inspection service shall be paid by the 
interested party making the application 
for such service, in accordance with the 
applicable provisions of this section and 
§§ 70.131 to 70.142, both inclusive. If so 
required by the grader or inspector, such 
fees and charges shall be paid in advance. 

(b) Fees and charges for any grading 
or inspection service shall, unless other- 
wise required pursuant to paragraph (c) 
of this section, bé paid by check, draft, 
or money order payable to the Consumer 
and Marketing Service and remitted 
promptly to the Service. 

(c) Fees and charges for any grading 
or inspection under a cooperative agree- 
ment with any State or person shall be 
paid in accordance with the terms of 
such cooperative agreement. 

Section 70.131 is‘amended to read: 


§ 70.131 Ona fee basis. 


(a) Unless otherwise provided in this 
part, the fees to be charged and collected 
for any service (other than for an ap- 
peal grading) performed, in accordance 
with this part, on a fee basis shall be 
based on the applicable rates specified 
in this section. 
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(b) Fees for grading or inspection serv- 
ices will be based on the time required 
to perform such service for class, quality, 
quantity (weight test), or condition, 
whether live, dressed, or ready-to-cook. 
The hourly charge shall be $8 and shall 
include the actual time required to per- 
form the work, waiting time, travel time, 
and any clerical costs involved in issuing 
a certificate. . 

(c) Grading or inspection services 
rendered on Saturdays, Sundays, or Gov- 
ernment authorized holidays shall be 
charged for at the rate of $10 per hour. 

3. Section 70.132 is amended to read: 


§ 70.132 Fees for appeal grading. 


The fee to be charged for any appeal 
grading shall be based on the hourly rates 
as specified in § 70.131 (b) or (c). If the 
result of the appeal grading discloses 
that a material error was made in the 
original grading, no fee will be charged. 


§ 70.133 [Deleted] 


4. Section 70.133 is deleted. 
5. Section 70.136 is amended to read: 


§ 70.136 Travel 


charges. 


Charges are to be made to cover the 
cost of travel and other expenses in- 
curred by the Service in connection with 
rendering inspection or grading service. 
Such charges shall include the costs of 
transportation, per diem, and any other 
expenses. Expenses are to be charged on 
an appeal certificate regardless of the 
grading results. Ten percent of the total 
expenses shall be added to cover admin- 
istrative costs of the Department. The 
minimum expense charge shall be $0.50 
per certificate. 


§ 70.133 [Amended] 


6. Paragraph (a)(1) of § 70.133 is 
amended by deleting the figure “$7.20” 
and substituting in lieu thereof ‘$8.00.” 


Legislation requires that the fees and 
charges for inspection and grading serv- 
ices under the Agricultural Marketing 
Act of 1946, as amended (7 U.S.C. 1621 
et seq.), be reasonable and shall, as 
nearly as possible, cover the cost of such 
services. 

The facts upon which are based the 
determination as to the level of fees and 
charges necessary to cover these costs are 
not available to the industry, but are 
peculiarly within the knowledge of the 
Department. Therefore, public rule mak- 
ing would not result in the Department 
receiving additional information on this 
matter. Accordingly, pursuant to 5 
U.S.C. 553 it is found upon good cause 
that notice and other public procedure 
with respect to the amendments are im- 
practicable and unnecessary, and good 
cause is found for making the amend- 
ments effective less than 30 days after 
publication in the FEDERAL REGISTER. 

Issued at Washington, D.C., this 26th 
day of December 1968, to become effec- 
tive on January 1, 1969. 

JOHN C. BLUM, 
Acting Deputy Administrator, 
Marketing Services. 


[F.R. Doc. 68—-15548; Filed, Dec. 30, 1968; 
8:48 a.m.] 


expenses and other 


RULES AND REGULATIONS 


Chapter Vil—Agricultural Stabiliza- 
tion and Conservation Service 
(Agricultural Adjustment), Depart- 
ment of Agriculture 


SUBCHAPTER B—FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS 


PART 728-——-WHEAT 


Subpart—Regulations Pertaining to 
Farm Acreage Allotments, Yields, 
Wheat Certificate Program for 
Crop Years 1968-69, and Wheat 
Diversion Program for the 1969 
Crop Year 


1968 CouNTY PROJECTED YIELDS; 
CORRECTION 


Section 728.515(d) of the regulations 
appearing in 33 F.R. 6508, 17882, and 
18580 is corrected by changing “6 per- 
cent” where it appears in the last two 
sentences thereof to “10 percent.” 

(Secs. 339(g), 375(b), 379j; 52 Stat. 66, 76 
Stat. 624, 76 Stat. 630; 7 U.S.C. §§ 1339(g), 
1375(b) , 1379j.) 


Effective date: Date of publication in 
the FEDERAL REGISTER. 


Signed at Washington, D.C., on De- 
cember 23, 1968. 
H. D. Goprrey, 
Administrator, Agricultural Sta- 
bilization and Conservation 
Service. 


[F.R. Doc. 68-15519; Filed, Dec. 30, 1968; 
8:46 a.m.] 





Chapter Vill—Agricultural Stabiliza- 
tion and Conservation Service 
(Sugar), Department of Agriculture 


SUBCHAPTER B—-SUGAR REQUIREMENTS AND 
QUOTAS 


PART 812—SUGAR REQUIREMENiS 
AND QUOTAS: HAWAII AND 
PUERTO RICO 


Establishment of Quotas for Local 
Consumption in 1969 


On page 18040 of the FepERAL REGISTER 
of December 4, 1968, there was published 
a notice of proposed rule making to issue 
a regulation determining sugar require- 
ments for 1969 and establishing quotas 
for Hawaii and Puerto Rico for the cal- 
endar year 1969. Interested persons were 
given until December 16, 1968, to submit 
written data, views, or arguments for 
consideration in connection with the 
proposed regulation. 

No views or comments were received 
relative to the proposed regulation. 


The proposed regulation is hereby 
adopted without change. ; 

Effective date: January 1, 1969. 

Signed at Washington, D.C., on 


December 26, 1968. 


ORVILLE L.. FREEMAN, 
Secretary. 

Sec. 
812.1 Sugar requirements and quota— 
Hawaii. 
Sugar requirements and quota— 
Puerto Rico. 
Restrictions on marketing. 


812.2 
812.3 
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§ 812.1 Sugar requirements and quota— 
Hawaii. 


It is hereby determined, pursuant to 
section 203 of the Act, that the amount 
of sugar needed to meet the requirements 
of consumers in Hawaii for the calendar 
year 1969 is 55,000 short tons, raw value, 
and a quota of 55,000 short tons, raw 
value, is hereby established for Hawaii 
for local consumption for the calendar 
year 1969. 


§ 812.2 Sugar requirements and quota— 
Puerto Rico. 


It is hereby determined, pursuant to 
section 203 of the Act, that the amount 
of sugar needed to meet the requirements 
of consumers in Puerto Rico for the 
calendar year 1969 is 130,000 short tons, 
raw value, and a quota of 130,000 short 
tons; raw value, is hereby established for 
Puerto Rico for local consumption for the 
calendar year 1969. 


§ 812.3 Restrictions on marketing. 


Pursuant to section 209 of the Act, for 
the calendar year 1969 all persons are 
hereby prohibited from marketing, pur- 
suant to Part 816 of this chapter (33 F.R. 
8495), in Hawaii or in Puerto Rico, for 
consumption therein, any sugar or liquid 
sugar after the quota for the area for the 
calendar year 1969 has been filled. Pur- 
suant to section 211(c) of the Act, the 
quota for each area may be filled only 
with sugar produced from sugarcane 
grown in the respective area. 


Statement of bases and considerations. 
Pursuant to section 203 of the Act, the 
provisions of section 201 of the Act 
deemed applicable to the determination 


‘of the amounts of sugar needed to meet 


the requirements of consumers in Hawaii 
and in Puerto Rico relate to (1) the 
quantities of sugar distributed for local 
consumption in Hawaii and in Puerto 
Rico during the 12-month period ended 
September 30, 1968, (2) deficiencies or 
surpluses in inventories of sugar, and (3) 
changes in consumption because of 
changes in population and demand 
conditions. 

The quantities of sugar distributed for 
consumption in Hawaii and in Puerto 
Rico, including that which was lost in 
refining after charge to the local quotas, 
during such 12-month period are esti- 
mated to have been approximately 45,000 
short tons of sugar, raw value, and 
125,000 short tons of sugar, raw value, 
respectively. 

The provisional estimate by the Bureau 
of Census of the total population for 
Hawaii as of July 1, 1968, is 778,000. No 
provisional estimate of the 1968 popula- 
tion for Puerto Rico is available. How- 
ever, the 1967 population was 2,697,000. 

In Hawaii industrial use accounts for a 
substantial portion of the total consump- 
tion of sugar and this demand is a sig- 
nificant factor in the total sugar require- 
ments. During the period 1960 through 
1967 sugar consumption in this area has 
varied from approximately 118 to 138 
pounds, raw value, per person. These 
wide year-to-year variations suggest the 
possibility that sugar marketings could 
be higher in 1969 than in the 12-month 
period ended September 30, 1968, when 
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such marketings approximated 45,000 
short tons, raw value. 

In Puerto Rico during the 12 months 
ended September 30, 1968, marketings of 
sugar for local consumption totaled ap- 
proximately 125,000 short tons, raw 
value. After making allowance for pos- 
sible consumption increases in 1969 re- 
sulting from probable population in- 
creases, the total sugar needed to meet 
requirements for local consumption in 
Puerto Rico in 1969 is estimated at 130,- 
000 short tons, raw value. 

Circumstances prevailing in the utiliza- 
tion of quota for local consumption in 
Hawaii and Puerto Rico are such that no 
special problems arise nor are the objec- 
tives of the Act jeopardized if the 1969 
local quota is not completely filled. It is, 
therefore, desirable to establish the 1969 
requirements and quotas sufficiently high 
initially so that later adjustments may 
be avoided. 

In accordance with the above, the re- 
quirements for local consumption in 
Hawaii and Puerto Rico for 1969 have 
been determined to be 55,000 and 130,000 
short tons, raw value, respectively. 

(Sec. 403, 61 Stat. 932; 7 U.S.C. 1153, secs. 


201, 203, 209, 211; 61 Stat. 923, as amended, 
925, 928; 7 U.S.C. 1111, 1113, 1119, 1121) 


[F.R. Doe. 68-15520; Filed, Dec. 30, 1968; 
8:46 a.m.] 





Chapter [IX—Consumer and Market- 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

[Navel Orange Reg. 161, Amdt. 1] 


PART 907—NAVEL ORANGES 
GROWN IN ARIZONA AND DESIG- 
NATED PART OF CALIFORNIA 


Limitation of Handling 


(a) Findings. (1) Pursuant to the mar- 
keting agreement, as amended, and Or- 
der No. 907, as amended (7 CFR Part 907, 
33 F.R. 15471), regulating the handling 
of Navel oranges grown in Arizona and 
designated part of California, effective 
under the applicable provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and upon the basis of the recommenda- 
tions and information submitted by the 
Navel Orange Administrative Commit- 
tee, established under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of han- 
dling of such Navel oranges, as herein- 
after provided, will tend to effectuate the 
declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub- 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica- 
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tion thereof in the FepreraL REGISTER 
(5 U.S.C. 553) because the time inter- 
vening between the date when informa- 
tion upon which this amendment is 
based became available and the time 
when this amendment must become ef- 
fective in order to effectuate the de- 
clared policy of the act is insufficient, 
and this amendment relieves restrictions 
on the handling of Navel oranges grown 
in Arizona and designated part of 
California. 

(b) Order, as amended. The provisions 
in paragraph (b)(1) (i), Gi), and (iii) 
of § 907.461 (Navel Orange Reg. 161, 33 


F.R. 18925) are hereby amended to read 
as follows: 


§ 907.461 Navel Orange Regulation 161. 
* * * + * 
i) Grier: a) * * 
(i) District 1: 555,000 cartons; 
(ii) District 2: 61,221 cartons; 
* @iii) District 3: 55,000 cartons. 
a 7 * +. ” 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Dated: December 24, 1968. 


. Pau. A. NICHOLSON, 
Deputy Director, Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 


[F.R. Doc. 68-15522; Filed, Dec. 30, 1968; 
8:46 a.m.] 





[Navel Orange Reg. 161, Amdt. 2] 


PART 907—NAVEL ORANGES 
GROWN IN ARIZONA AND DESIG- 
NATED PART OF CALIFORNIA 


Limitation of Handling 


(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907, 33 F.R. 15471), regulating the han- 
dling of Navel oranges grown in Arizona 
and designated part of California, effec- 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom- 
mendations. and information submitted 
by the Navel Orange Administrative 
Committee, established under the said 
amended marketing agreement and or- 
der, and upon other avaiiable informa- 
tion, it is hereby found that the limita- 
tion of handling of such Navel oranges, 
as hereinafter provided, will tend to ef- 
fectuate the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary no- 
tice, engage in public rule-making pro- 
cedure, and postpone the effective date 
of this amendment until 30 days after 


publication thereof in the Feperat Rec- 
IsTER (5 U.S.C. 553) because the time 
intervening between the date when in- 
formation upon which this amendment 
is based became available and the time 
when this amendment must become ef- 
fective in order to effectuate the declared 
policy of the act is insufficient, and this 
amendment relieves restriction on the 
handling of Navel oranges grown in Ari- 
zona and designated part of California. 

(b) Order, as amended. The provisions 
in paragraph (b)(1) (i) and (iii) of 
§ 907.461 (Navel Orange Reg. 161, 33 F.R. 
18925) are hereby amended to read as 
follows: 
§ 907.461 Navel Orange Regulation 161. 

+ * + * 
(b) Order. (1) * * * 
(@ District 1: 691,000 cartons; 


7 * + + » 
Gil) District 3: 69,000 cartons. 
* a. . - * 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Dated: December 26, 1968. 
Pau. A. NICHOLSON, 
Deputy Director, Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 


[F.R. Doc. 68-15549; Filed, Dec. 30, 1968; 
8:48 am.) 





PART 948—IRISH POTATOES 
GROWN IN COLORADO 


Limitation of Shipments 


Notice of rule making with respect to 
@ proposed amendment to the limita- 
tion of shipments regulation to be made 
effective under Marketing Agreement 
No. 97 and Order No. 948, both as 
amended (7 CFR Part 948) regulating 
the handling of Irish potatoes grown in 
the State of Colorado, was published in 
the FepERAL REGISTER, December 13, 1968 
(33 F.R. 18495). This program is effec- 
tive under the Agricultural Marketing 


‘Agreement Act of 1937, as amended (7 


U.S.C. 601 et seq.). 

The notice afforded interested per- 
sons an opportunity to file written data, 
views, or arguments pertaining thereto 
not later than 5 days after publication. 
Within the period specified, written 
comment was filed by Edward C. Eppich 
of Neef, Swanson and Myer, Attorneys at 
Law, Denver, Colo., for Rio Grande 
Produce and Worley and McCullough 
Inc., Monte Vista, Colo. 

After consideration of all relevant 
matter presented, including the written 
comments filed, the proposals set forth 
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in the aforesaid notice which were rec- 
ommended by the Area No. 2 Commit- 
tee, established pursuant to the said 
amended marketing agreement and 
order, it is hereby found that this 
amendment will tend to effectuate the 
declared policy of the act. 

It is hereby found that good cause 
exists for not postponing the effective 
date of -this amendment until*30 days 
after publication in the Freprerat ReEcIs- 
TER (5 U.S.C. 553) in that shipments of 
potatoes grown in the production area 
are currently being marketed and the 
amendment should become effective at 
the time herein provided to maximize 
the benefits to producers; to delay this 
amendment beyond the effective time 
would tend to increase shipments of size 
“B” potatoes prior to the effective time; 
and good cause exists for making the 
provisions hereof effective not later than 
January 1, 1969. The Area No. 2 (San 
Luis Valley) Potato Committee held an 
open meeting December 5, 1968, to con- 
sider recommendations for an amend- 
ment to the limitation of shipments reg- 
ulations, after giving due notice of such 
meeting, and interested persons were 
afforded an opportunity to submit their 
views at this meeting; information re- 
garding the provisions of the recommen- 
dation by the committee has been dis- 


seminated among the growers and 


handlers of potatoes in the production 
area; compliance with this section will 
not require any special preparation of 
potato sorting and packing equipment 
on the part of handlers subject thereto 
which cannot be completed on or before 
the effective time hereof. 

Effective January 1, 1969, paragraphs 
(a), (c) (2), and (d) of § 948.358 (33 F.R. 
12289) are amended to read as follows: 


§ 948.358 Limitation of shipments. 


* * * = * 


(a) Minimum grade and size require- 
ments—(1) Round varieties. U.S. No. 2, 
or better grade, 2 inches minimum 
diameter. 

(2) Long varieties. U.S. No. 2, or better 
grade, 2 inches minimum diameter or 4 
ounces minimum weight. 


* . * * * 


(c) Special purpose shipments. * * * 

(2) Other special purposes. (i) The 
requirements of paragraph (a) of this 
section and the inspection and assess- 
ment requirements of this part shall not 
be applicable to shipments of potatoes 
for livestock feed, relief or charity. 

(ii) The requirements of paragraph 
(a) of this section shall not be applicable 
to the handling of potatoes for seed 
(§ 948.6) ; but any lot of potatoes handled 
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for seed shall be subject to assessments. 

(d) Safeguards. Each handler of po- 
tatoes which do not meet the require- 
ments of paragraph (a) of this section 
and which are handled pursuant to para- 
graph (c) of this section for any of the 
special purposes set forth therein shall 
be handled in accordance with the safe- 
guards prescribed in §§ 948.120-948.125 
of Subpart—Rules and Regulations and, 
in addition, shall bill each shipment di- 
rectly to the applicable processor or 
receiver. 

+ * * t s 


Dated, December 27, 1968, to become 
effective January 1, 1969. 


Pau. A. NICHOLSON, 
Deputy Director, Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 


[F.R. Doc. 68-15596; Filed, Dec. 30, 1968; 
8:49 a.m.] 





Chapter X—Consumer and Marketing 
Service (Marketing Agreements and 
Orders; Milk), Department of Agri- 
culture 


PARTS 1030—MILK IN CHICAGO 
REGIONAL MARKETING AREA 


Order Amending Order 


§ 1030.0 Findings and determinations. 


The findings and determinations here- 
inafter set forth are supplementary and 
in addition to the findings and deter- 
minations previously made in connec- 
tion with the issuance of the aforesaid 
order and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such 
findings and determinations may be in 
conflict with the findings and deter- 
minations set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi- 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern- 
ing the formulation of marketing agree- 
ments and marketing orders (7 CFR Part 
900), a public hearing was held upon 
certain proposed amendments to the ten- 
tative marketing agreement and to the 
order regulating the handling of milk in 
the Chicago Regional marketing area. 
Upon the basis of the evidence introduced 
at such hearing and the record thereof, 
it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de- 
clared policy of the Act; 

(2) The parity prices of milk, as deter- 
mined pursuant to section 2 of the Act, 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
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market supply and demand for milk in 
the said marketing area, and the mini- 
mum prices specified in the order as 
hereby amended, are,such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole- 
some milk, and be in the public interest; 
and 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci- 
fied in, a marketing agreement upon 
which a hearing has been held. 

(b) Additional findings. It is neces- 
sary in the public interest to make this 
order amending the order effective not 
later than January 1, 1969. Any delay 
beyond that date’would tend to disrupt 
the orderly marketing of milk in the 
marketing area. 

The provisions of the said order are 
known to handlers. The recommended 
decision of the Deputy Administrator, 
Regulatory Programs was issued Novem- 
ber 7, 1968, and the decision of the 
Assistant Secretary containing al) 
amendment provisions of this order, was 
issued December 5, 1968. The changes 
effected by this order will not require 
extensive preparation or substantial al- 
teration in method of operation for 
handlers. In view of the foregoing, it is 
hereby found and determined that good 
cause exists for making this order 
amending the order effective January 1, 
1969, and that it would be contrary to, 
the public interest to delay the effective 
date of this order for 30 days after its 
publication in the FeperaL REGISTER. 
(Sec. 553(d), Administrative Procedure 
Act, 5 U.S.C. 551-559.) 

(c) Determinations. It is hereby de- 
termined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations spec 
ified in section 8c(9) of the Act) of 
more than 50 percent of the milk, which 
is marketed within the marketing area, 
to sign a proposed marketing agreement, 
tends to prevent the effectuation of the 
declared policy of the Act; 

(2) The issuance of this order, 
amending the order, is the only practical 
means pursuant to the declared policy 
of the Act of advancing the interests of 
producers as defined in the order as 
herein amended; and 

(3) The issuance of the order amend- 
ing the order is approved or favored by 
at least two-thirds of the producers who 
participated in a referendum and who 
during the determined representative pe- 
riod were engaged in the production of 
milk for sale in the marketing area. 
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Order relative to handling. It is there- 
fore ordered, that on and after the effec- 
tive date hereof, the handling of milk 
in the Chicago Regienal marketing area 
shall be in conformity to and in com- 
pliance with the terms and conditions 
of the aforesaid order, as follows: 


§ 1030.6 [Amended] 
1. In §$1030.6, paragraph (b) is 
revoked. 


2. Section 1030.85 is revised to read 
as follows: 

§ 1030.85 Payments from the producer- 
settlement fund. 

On or before the 17th day after the 
end of each month, the market adminis- 
trator shall pay to each handler the 
amount, if any, by which the amount 
computed pursuant to § 1030.84(b) 
exceeds the amount computed pur- 
suant to § 1030.70: Provided, That 
if the balance in the producer-set- 
tlement fund is insufficient to make 
all payments pursuant to this section, 
the market administrator shall re- 
duce uniformly such payments and 
shall complete such payments as soon 
as the necessary funds become available; 
And provided further, That during the 
first month an order is effective for the 
Indiana marketing area (Part 1049), the 
market administrator shall pay to the 
market administrator of the order regu- 
lating the handling of milk in the 
fndiana marketing area, for inclusion in 
the producer-settlement fund reserve of 
such order, such portion of the unobli- 
gated balance in the producer-settle- 
ment fund reserve which is associated 
with and attributable to the milk of 
producers for the month prior to the 
effective date of the Indiana order and 
which is regulated under the Indiana 
order. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Effective date: January 1, 1969. 


Signed at Washington, D.C., on De- 


cember 24, 1968. 
Tep J. Davis, 
Assistant Secretary. 


[F.R. Doc. 68-15468; Filed, Dec. 30, 1968; 
8:45 a.m.] 





MILK IN CERTAIN DESIGNATED 
MARKETING AREAS 


Order Terminating Certain Provisions 

7 CFR ParRT AND MARKETING AREA 

Massachusetts - Rhode Island - New 
Hampshire. 

New York-New Jersey. 

Delaware Valley. 


1001 


1002 
1004 
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Tri-State. 

Upper Florida. 

Clarksburg. 

Appalachian. 

Tampa Bay. 

Southeastern Florida. 

Connecticut. 

Chicago Regional. 

Southern Illinois. 

Greater Cincinnati. 

Miami Valley. 

Columbus. 

Northeastern Ohio-Western Pennsyl- 
vania. 

Southern Michigan. 

Northwestern Ohio. 

Upstate Michigan. 

Michigan Upper Peninsula. 

Louisville-Lexington-Evansville. 

Indiana. 

Central Illinois. 

Minnesota-North Dakota. 

St. Louis-Ozarks. 

Quad Cities-Dubuque. 

Kansas City. 

Nebraska-Western Iowa. 

Minneapolis-St. Paul. 

Duluth-Superior. 

Cedar Rapids-Iowa City. 

Neosho Valley. 

Wichita. 

Black Hills. 

Eastern South Dakota. 

North Central Iowa. 

Des Moines. 

Chattanooga. 

New Orleans. 

Northern Louisiana. 

Memphis. 

Nashville. 

Knoxville. 

Fort Smith. 

Mississippi. 

Oklahoma Metropolitan. 

Central Arkansas. 

South Texas. 

Puget Sound. 

North Texas. 

Central Arizona. 

Texas Panhandle. 

Inland Empire 

Great Basin. 

1187 ‘Eastern Colorado. 

1138 Rio Grande Valley. 


Pursuant to the provisions of the Agri- 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and of the orders regulating the handling 
of milk in the aforesaid marketing areas, 
it is hereby found and determined that: 

(a) The following provisions of the 
orders no longer tend to effectuate the 
declared policy of the Act: 

The provision “through April 1969” 
appearing in each of the sections or par- 
agraphs specified below: 

Secs. 

1001.60(d); 

1002.40(a) ; 

1004.50(a); 

1005.50 and 1005.51(a) (1); 
1006.50; 

1009.50 and 1009.51(a); 
1011.50 and 1011.51(a); 
1012.50; 

1013.50; 

1015.60(d); 

1030.50; 

1032.51(a) (1); 

1033.50 and 1033.51(a); 


1005 
1006 
1009 
1011 
1012 
1013 
1015 
1030 
1032 
1033 
1034 
1035 
1036 


1040 
1041 
1043 
1044 
1046 
1049 
1050 
1060 
1062 
1063 
1064 
1065 
1068 
1069 
1070 
1071 
1073 
1075 
1076 
1078 
1079 
1090 
1094 
1096 
1097 
1098 
1101 
1102 
1103 
1106 
1108 
1121 
1125 
1126 
1131 
1132 
1133 
1136 
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Secs. 

1034.50 and 1034.51 (a); 
1035.50 and 1035.51(a); 
1036.50 and 1036.51(a) (1); 
1040.50 and 1040.51(a); 
1041.50 and 1041.51(a); 
1043.50 and 1043.51 (a); 
1044.50 and 1044.51(a); 
1046.50 and 1046.51(a); 
1049.50 and 1049.51(a); 
1050.50 and 1050.51(a); 
1060.50 and 1060.51 (a) ; 
1062.50 and 1062.51(a); 
1063.50 (a) and (b); 
1064.50 and 1064.51(a); 
1065.50 and 1065.51(a); 
1068.51 and 1068.53; 
1069.50 and 1069.51(a); 
1070.50 (a) and (b); 
1071.50 and 1071.51(a); 
1073.50 and 1073.51(a); 
1075.50 and 1075.51(a); 
1076.50 and 1076.51(a); 
1078.50 (a) and (b); 
1079.50 (a) and (b); 
1090.50 and 1090.51(a); 
1094.50 and 1094.51(a); 
1096.50 and 1096.51(a); 
1097.50 and 1097.51(a); 
1098.50 and 1098.51(a); 
1101.50 and 1101.51(a); 
1102.50 and 1102.51(a); 
1103.50 and 1103.51(a); 
1106.50 and 1106.51(a); 
1108.50 and 1108.51(a); 
1121.50 and 1121.51(a); 
1125.50 and 1125.51(a); 
1126.50 and 1126.51(a); 
1131.50 and 1131.51(a); 
1132.50 and 1132.51(a); 
1133.50 and 1133.51(a); 
1136.50(a) and 1136.51; 
1137.50 and 1137.51(a); 
1138.50 and 1138.51(a). 


(b) Notice of proposed rule making, 
public procedure thereon, and 30 days 
notice of the effective date hereof is im- 
practical, unnecessary, and contrary to 
the public interest in that: 

(1) This termination order does not 
require of persons affected substantial 
or extensive preparation prior to the 
effective date. 

(2) This termination order is neces- 
sary to reflect current marketing condi- 
tions and to maintain orderly marketing 
conditions in the marketing area. Dairy 
farmers need assurance rfiow that their 
incomes will be maintained so that they 
can plan their dairy operations. These 
actions also will assure an adequate 
supply for consumers. 

(3) The termination will continue in- 
definitely certain Class I pricing provi- 
sions now due to expire April 30, 1969. 

Therefore, good cause exists for mak- 
ing this order effective January 1, 1969. 

It is therefore ordered, That the afore- 
said provisions of the orders are hereby 
terminated. 


(Secs. 1-19, 48 Stat. 31, as amended, 7 U.S.C. 
601-674) 


Effective date: January 1, 1969. 
Signed at Washington, D.C., on De- 
cember 26, 1968. 
JOHN A. SCHNITTKER, 
Under Secretary. 


{[F.R. Doc. 68-15550; Filed, Dec. 30, 1968; 
8:48 a.m.] 


DECEMBER 31, 1968 
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Title 32—NATIONAL DEFENSE 


Chapter VI—Department of the Navy 


PART 719—-NONJUDICIAL PUNISH- 
MENT, NAVAL COURTS AND CER- 
TAIN FACT-FINDING BODIES 


PART 755—CLAIMS FOR INJURIES TO 
PROPERTY UNDER ARTICLE 139 OF 
THE UNIFORM CODE OF MILITARY 
JUSTICE 


Subparts I through M of Part 719 and 
Part 755 of Title 32, Chapter VI, of the 
Code of Federal Regulations are revised 
to read as set forth below. 


PART 719—NONJUDICIAL PUNISH- 
MENT, NAVAL COURTS AND CER- 
TAIN FACTFINDING BODIES 


Subpart I—Administrative Factfinding Bodies— 
Generally 

Sec. 

719.251 

719.252 

719.253 


General. 

Need and importance. 

Investigations under special regu- 
lations. 

Types of administrative factfinding 
bodies. 

Selection of type and designation 
of parties. 

Convening 
order. 

Convening authority—responsibility 
to order. 

Dissolution. 

The record of proceedings—general. 

The record of proceedings—action 
by convening and reviewing au- 
thorities. 

719.261—Investigations by Naval Investiga- 
tive Service. 

Preliminary investigation of major 
incidents. 

719.263 Authority to administer oaths. 


Subpart J—Parties and Witnesses 


Parties—definitions. 

Designation of parties. 

Change in status of a party. 

Rights of a party. 

Witnesses. 

Statements regarding disease or 
injury. 

Warning witnesses. 


Subpart K—Courts of Inquiry 


Composition. 
Appointing order. 
Duties of the president. 
Members. 

Counsel for the court. 
Parties. 

Reporters and interpreters. 
General procedure. 
Preliminary procedures. 
Meeting of the court. 
Adjournment. 

Rules of evidence. 
Presence of party. 
Challenge. 

Oaths. 


719.254 
719.255 


719.256 authority—power to 


719.257 


719.258 
719.259 
719.260 


719.262 


719.301 
719.302 
719.303 
719.304 
719.305 
719.306 


719.307 


719.401 
719.402 
719.403 
719.404 
719.405 
719.406 
719.407 
719.408 
719.409 
719.410 
719.411 
719.412 
719.413 
719.414 
719.415 
719.416 
719.417 
719.418 
719.419 
719.420 
719.421 
719.422 
719.423 
719.424 
719.425 


Order of presentation. 
Attendance of witnesses. 
Interviewing witnesses. 
Exclusion of witnesses. 
Examination of witnesses. 
Affidavits. 
Documentary evidence. 
Classified material. 
Exhibits. 
Communications with the conven- 
ing authority. , 


1 Derived from Chapter II JAG Manual. 
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Sec. 

719.426 
719.427 
719.428 
719.429 
719.430 
719.431 
719.432 
719.433 
719.434 
719.435 


Visiting scene of incident. 

Statements of the parties. 

Arguments. 

Report by the court. 

Findings of fact. 

Opinions. 

Recommendations. 

Disagreement among members. 

Obligation of secrecy. 

Preparation and submission of the 
record. 


Subpart L—Formal Factfinding Bodies 
ForRMAL BOARDS 


719.501 
719.502 
719.503 
719.504 
719.505 
719.606 


Composition. 

Appointing order. 

Duties of the senior member. 

Members. 

Counsel for the board. 

Applicable court of inquiry provi- 
sions. 

Challenge. 

Oaths. 

Attendance of witnesses. 

Arguments. 


719.507 
719.508 
719.509 
719.510 


FORMAL ONE-OFFICER INVESTIGATIONS 


719.511 Composition. 
719.512 Procedure. 
719.513 Challenge. 


Subpart M—Informal Investigations 


719.601 Composition and appointment. 

719.602 Appointing order. 

719.603 Parties. 

719.604 Oaths. 

719.605 Procedures. 

719.606 The investigation. 

719.607 Communications with convening 
authority. 


719.608 Investigative reports. 


AvutTHorIty: The provisions of Subparts 
I-M of Part 719 issued under sec. 3481, 62 Stat. 
833, secs. 801-940, 5031, 70A Stat. 36-78, 278, 
sec. 1219, 71 Stat. 160, as amended, secs. 
301, 303, 80 Stat. 379; 5 U.S.C. 301, 303, 10 
U.S.C 801-940, 1219, 5031, 18 U.S.C. 3481; E.O. 
11430, 33 F.R. 13502, Sept. 14, 1968. 


Subpart I—Administrative Factfinding 
Bodies—Generally * 


§ 719.251 General. 

(a) Definitions—(1) Administrative 
factfinding body. An administrative fact- 
finding body is any one of a number of 
administrative, as distinguished from 
judicial, entities, including single indi- 
viduals functioning as such, which is 
employed to collect and record informa- 
tion respecting some subject. 

(2) JAG Manual Investigation. For 
ease of reference, an administrative fact- 
finding body constituted under any por- 
tion of the regulations set forth in 
§§ 719.251 through 719.608 may be re- 
ferred to as a JAG Manual Investigation. 

(b) Functions—(1) Primary function. 
The primary function of all administra- 
tive factfinding bodies constituted under 
these regulations is to search out, develop, 
assemble, analyze and record all available 
information relative to the matter under 
investigation. Although all such bodies 
are required to formulate clearly ex- 
pressed and consistent findings of fact, 
this action is of paramount value in af- 
fording the investigative body a complete 
check upon whether it has collected 
adequate, sufficiently detailed, and be- 
lievable information. 

(2) Collateral function. The collateral 
function of a Court of Inquiry and, when 
expressly so directed by the convening 
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authority, a formal factfinding body, is 
to afford a hearing, of the nature and 
scope prescribed, to any person whose 
conduct or performance of duty is sub- 
ject to inquiry or who has a direct inter- 
est in the subject of the inquiry. 

(c) Primary purpose. The primary 
purpose of all administrative factfinding 
bodies constituted under the regulations 
in this subpart is to provide convening 
and reviewing authorities with adequate 
information upon which to base decisions 
in the matters involved. These bodies are, 
as defined, administrative and not judi- 
cial; their reports are, therefore, purely 
advisory; their opinions, when expressed, 
do not constitute final determinations or 
legal judgments; and their recommen- 
dations, when made, are not binding upon 
convening or reviewing authorities. 


§ 719.252 Need and importance. 


(a) General. The collection and pres- 
ervation of important information by 
factfinding bodies convened under the 
regulations in this subpart are vitally 
necessary and useful in the following 
respects: 

(b) Efficient command or administra- 
tion. Factfinding reports may provide 
convening and reviewing authorities with 
information essential to the efficient 
operation of the fleet, its readiness, or 
improved administration of the Depart- 
ment of the Navy. The reports are also 
routed to interested bureaus, systems 
commands and offices of the Navy De- 
partment. The reports thus may become 
the basis for various actions of impor- 
tance, such as: . 

(1) Reevaluation of operational prac- 
tices or standards. 

(2) Redesign and improvement of ma- 
terial or equipment. 

(3) Modification or adoption of in- 
structions, regulations, and procedures. 

(4) Timely and accurate reply to in- 
quiries concerning incidents of legitimate 
public interest, with accompanying im- 
proved public relations. 

(c) Proper disposition of claims for 
or against the Government. See Parts 750 
through 757 of this chapter. 

(d) Redress of injuries to property. 
See article 139 of the Code and Part 755 
of this chapter. 


(e) Personnel determinations. Fact- 


finding reports may provide information 


which is usable in connection with vari- 
ous personnel actions arising out of the 
conduct or performance of individuals, 
such as misconduct and line of duty 
determinations, commendatory actions, 
disciplinary actions, and other adminis- 
trative actions. Regulations applicable to 
any such action should be consulted, 
however, before action is taken on the 
basis of a report of an administrative 
factfinding body before which the indi- 
vidual concerned was not accorded the 
rights of a party. 


§ 719.253 Investigations under special 
regulations. 


(a) General. In addition to the inves- 
tigations required by the regulations in 
this subpart, various other investigative 
efforts are required by other regulations. 
A single incident requiring investigation 
may require only an investigation in ac- 
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cordance with the regulations in this 
subpart or may require only investigation 
under other regulations not included 
herein. On the other hand, an incident 
may require investigation under both 
the regulations in this subpart and other 
regulations, in which case, dependent 
upon the other regulations involved, 
separate proceedings may be required or 
combined proceedings may be permis- 
sible. Care must be exercised in determin- 
ing what investigations may be required 
and to what extent these investigations 
may be combined. The following broad 
guidelines are set forth to assist in mak- 
ing this determination. 

(b) Single-purpose investigations. If 
the only requirement is for an investiga- 
tion under regulations not included 
herein, then those regulations alone 
should be complied with and an adminis- 
trative factfinding body under the regu- 
lations in this subpart should not be 
convened. For example, if there is no 
other basis for investigation than pro- 
spective disciplinary action, a prelimi- 
nary inquiry under MCM 1969, para- 
graphs 32b and 33a, or a _ pretrial 
investigation under article 32 of the Code 
and MCM 1969, paragraph 34, should be 
conducted without recourse to the pro- 
ceedings of a factfinding body under the 
regulations in this subpart. 

(c) Noncombinable investigations. An 
administrative factfinding body under 
the regulations in this subpart may be 
required and ordered in addition to, but 
not in lieu of certain inquiries, the pro- 
ceedings of. which are controlled by 
other regulations. For example: ; 

(1) Situation reports prescribed by 
articles 0628 and 0727, U.S. Navy regu- 
lations, or other situation reports pre- 
scribed by Bureau manuals or Depart- 
mental regulations. 

(2) Investigations conducted by the 
Naval Investigative Service pursuant to 
SECNAV Instruction 5430.13 series. See 
§ 719.261. 

(3) Investigations conducted by an 
Inspector General or his assistants. 

(4) Hearings conducted pursuant to 
the Disability Separation Manual (NAV 
EXOS P-1990). See Part 725 of this 
chapter. 

(5) Investigation of Aircraft Acci- 
dents pursuant to OPNAV Instruction 
P3750.6 series. 

(6) Administrative letter reports re- 
specting security violations prescribed 
by OPNAV Instruction 5510.1 series. 


§ 719.254 Types of administrative fact- 
finding bodies. 


(a) General. On the basis of member- 
ship there are three types of administra- 
tive factfinding bodies that may be con- 
stituted under the regulations in this 
subpart: courts-of-inquiry, boards of in- 
vestigation and single individual investi- 
gations. On the basis of procedure, there 
are two types of administrative factfind- 
ing bodies: Formal and informal. A for- 
mal factfinding body is one which utilizes 
a formal hearing procedure, ordinarily 
takes all testimony under oath and 
maintains a verbatim record of al! evi- 


dence, and may be authorized to desig- 
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nate parties. On the other hand, an in- 
formal factfinding body normally em- 
ploys the preliminary inquiry method of 
gathering evidence, using telephone in- 
quiries, correspondence and informal in- 
terviews to assemble the required infor- 
mation conveniently and expeditiously, 
and may not be authorized to designate 
parties. ; 

(b) Courts of inquiry. The principal 
distinguishing features of a court of in- 
quiry are: 

(1) It consists of at least three com- 
missioned officers as members and a 
commissioned officer as counsel for the 
court. 

(2) It is convened by a written ap- 
pointing order. ; 

(3) Whether or not directed in the 
appointing order, it must tae all testi- 
mony under oath and record all proceed- 
ings verbatim. 

(4) Persons subject to the Code whose 
conduct is subject to inquiry must be 
designated parties. 

(5) Persons subject to the Code or 
employed by the Department of Defense 
who have a direct interest in the subject 
of inquiry must be designated parties 
upon a request therefor to the court. '* 

(6) It possesses the power to sub- 
poena civilian witnesses. 

(c) Formal factfinding bodies. The 
principal distinguishing features of a 
formal factfinding body are: 

(1) It consists of one or more com- 
missioned officers as member or mem- 
bers. 

(2) It is convened by a written ap- 


- pointing order. 


(3) The appointing order may direct 
that the body take all testimony under 
oath and record all proceedings verbatim. 

(4) It utilizes a formal hearing pro- 
cedure. 

(5) Persons whose conduct is subject 
to inquiry or who have a direct interest in 
the subject of the inquiry may not be 
designated parties unless such designa- 
tion is expressly authorized in the ap- 
pointing order. 

(6) It does not possess the power to 
subpoena civilian witnesSes (unless con- 
vened under article 139 of the Code and 
Part 755 of this chapter). 

(d) Informal factfinding bodies. The 
principal distinguishing features of an 
informal factfinding body are: 

(1) It may consist of one or more 
officers, senior enlisted persons or civilian 
employees of the Department of the Navy 
as member or members. 

(2) It may be convened orally or in 
writing. 

(3) Itis ordinarily not directed to take 
testimony under oath or to record testi- 
mony verbatim. 

4. It utilizes informal procedures in 
collecting evidence. 

(5) It may not designate any persons 
as parties to the investigation. 

(6) It does not possess the power to 
subpoena civilian witnesses. 


§ 719.255 Selection of type and designa- 
tion of parties. 


(a) Selection of type. The several 
types of factfinding bodies described in 
the preceding section have been pre- 


scribed to accommodate the variety 
of situations which must be investi- 
gated in the naval service. Thus, the 
type of factfinding body to be or- 
dered should be determined in large 
measure by the powers which the 
factfinding body will require, the para- 
mount purposes of the inquiry, the 
relative seriousness of the subject of the 
inquiry, the probable complexity of the 
factual issues involved, and other such 
factors. Much must be left to the judg- 
ment and sound discretion of officer’s in 
command. In general, however, the fol- 
lowing guidelines should be considered 
in the selection of the typeof factfinding 
body to be employed. Where it appears 
that the incident under investigation in- 
volves substantial loss of life or where 
significant international or legal conse- 
quences may be involved, either a court 
of inquiry or a formal board of investiga- 
tion, depending generally upon whether 
the power to subpoena civilian witnesses 
is involved, should be considered. Also, 
other serious incidents requiring investi- 
gation, such as grounding of a ship, col- 
lision, flooding and other major afloat 
casualties, and particularly if significant 
loss of life resulted, should ordinarily be 
investigated by a formal board or formal 
single officer investigation, but in such 
cases the requirement of a verbatim rec- 
ord need not invariably be imposed. In 
other less serious cases, an informal fact- 
finding body will ordinarily be adequate. 
In any case in which there is doubt as to 
the type of factfinding body which should 
be ordered, the matter may be referred to 
- superior in command for determina- 
on. 

(b) Designation of parties. In connec- 
tion with the selection of the type of fact- 
finding body to be convened, the desira- 
bility of designating parties and affording 
the persons so designated all of the rights 
of a party (§ 719.304) should be con- 
sidered. In general, the designation of 
parties before JAG Manual investiga- 
tions is unnecessary because other regu- 
lations, which provide for further judi- 
cial or administrative proceedings before 
adverse action may be taken against an 
individual (see § 719.304(d)), contain 
adequate safeguards to protect the rights 
of persons so involved. If, however, the 
subject matter of the inquiry is so ex- 
tremely complex or involves such dis- 
puted issues of fact that a grave risk 
of substantial injustice to the person or 
persons whose conduct or performance 
is subject to inquiry would exist if he 
or they were not afforded the rights of 
a party during the investigation, a court 
of inquiry or a formal factfinding body 
which is expressly authorized to desig- 
nate parties should be ordered. In other 
cases, subject to the considerations set 
forth in the preceding paragraph (a) of 
this section, a formal factfinding body 
which is not authorized to designate par- 
a or an informal factfinding body will 
suffice. 


§ 719.256 Convening authority—power 
to order. 


(a) Courts of inquiry. Any person 
authorized to convene a general court- 
martial, or any other person designated 
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by the Secretary of the Navy for that 
purpose, may convene a court of inquiry. 
(Article 135 of the Code.) 

(b) Other factfinding bodies. Any of- 
ficer in command may order a board of 
investigation or a one-man investigation, 
either formal or informal. The appointing 
order of a factfinding body other than a 
court of inquiry may be issued or sub- 
scribed by an officer who holds a delega- 
tion of authority for such purpose from 
the convening authority. For the pur- 
poses of these regulations, “officer in 
command” means an officer authorized 
to convene any type of court-martial 
under article 22, 23, or 24 of the Code, or 
authorized to impose disciplinary punish- 
ment under article 15 of the Code, in- 
cluding officers in charge. Only a com- 
manding officer empowered to convene 
a special court-martia!, or superior au- 
thority, may, however, order an investi- 
gation which involves redress of injury 
under article 139 of the Code. 


§ 719.257 Convening authority—respon- 
sibility to order. 


(a) General considerations. Normally, 
the officer in command of the unit or 
activity concerned is primarily respon- 
sible for initiating an investigation into 
an incident arising in his command. 
However, if this command is an afloat 
command, the investigation of incidents 
occurring ashore shall be conducted by 
an appropriate shore command when the 
afloat command so requests and certifies 
that conduct of the investigation by the 
afloat command would be infeasible. 
Whenever an officer in command who 
would ordinarily order an investigation 
has reason to believe that his conduct or 
performance of duty may be subject to 
inquiry during the investigation, a su- 
perior in command should order the 
investigation to -insure objectivity and 
fairness. Where reference to a superior 
in command is impracticable, or where 
the incident is of such minor nature that 
objectivity can be maintained in spite of 
an apparent personal interest of the con- 
vening authority, the matter need not be 
referred to a superior in command for 
convening action. In any case of substan- 
tial doubt as to who should convene a 
factfinding body, the matter should be 
referred to a superior in command for 
determination. One investigation does 
not preclude a subsequent investigation 
of the same subject by order of either the 
same or a superior commander. 

(b) Incidents far removed from loca- 
tion of command. Activities required to 
make investigations under the regula- 
tions in this subpart are often geograph- 
ically far removed from the scene of in- 
cidents for which they have investigating 
responsibility. A typical situation of this 
kind is one where personnel are injured 
or die under doubtful circumstances at a 
place distant from the activity to which 
they are assigned or where mobile activi- 
ties are required to move from the local- 
ity of an incident prior to the opportunity 
to conduct the appropriate investigation. 
In such cases, officers in command may 
refer the incident which is subject to 
investigation to another officer qualified 
to order the appropriate factfinding 
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body if the investigation can be more ex- 
peditiously accomplished by a different 
activity. Normally, in such situations 
the Commandant of the Naval District in 
which the incident occurred, or compa- 
rable authority, should be requested to 
cause the appropriate investigation to be 
conducted. The request shall contain all 
available information such as _ time, 
place, and nature of the incident; full 
names, grades, service numbers, and 
leave status of naval personnel involved; 
names and addresses of all known wit- 
nesses; all available evidence and state- 
ments; and copies of all reports of the 
incident made to the Navy Department 
or other superior authority under exist- 
ing regulations. 

(c) Incidents involving inquiriés. If a 
member of the naval service is injured 
and is admitted to a naval hospital, the 
commanding officer of the hosiptal shall, 
if no investigation is being made of the 
incident, promptly report the matter to 
the Commandant of the Naval District 
in which the incident occurred or other 
comparable authority. The Commandant 
(or such other comparable authority) 
shall take action to insure that, if re- 
quired (see, particularly, Part 757 of 
this chapter) , the necessary investigation 
is made. Similarly, if a dependent of a 
member of the uniformed services is in- 
jured under circumstances involving a 
third person, and is furnished hospital, 
medical, surgical, or dental care at Gov- 
ernment expense, the agency, facility or 
individual who provided such care shall 
promptly notify the cognizant Action 
JAG Designee (see § 757.1(c)) so that 
he may insure that, if required, the nec- 
essary investigation is made. 

(d) Incidents involving more than one 
command. Whenever more than one ac- 
tivity is involved in an incident requiring 
investigation, a single investigation, if 
practicable, should be conducted. Such 
an investigation may be convened by the 
officer in command of any of the activi- 
ties concerned and all activities con- 
cerned shall cooperate in the expedi- 
tious conduct of the investigation. If any 
difficulties or disputes arise in the con- 
vening of such an investigation, the mat- 
ter should be referred to the common 
superior of all officers in command of the 
activities involved. If there is any rea- 
son to believe that the conduct or per- 
formance of duty of the officer in com- 
mand of any activity involved in the 
incident may be subject to inquiry, the 
common superior of all the officers in 
command of the activities involved 
should convene the investigation. For 
example, when a collision occurs between 
ships of. different type commands, a 
single investigation should be convened 
by the command superior in the opera- 
tional chain of command. Whenever a 
single investigation of an incident involv- 
ing more than one activity is conducted, 
all activities involved shall provide all 
available information to the activity con- 
ducting the investigation. 


§ 719.258 Dissolution. 


A factfinding body is considered dis- 
solved when its duties have been com- 
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pleted, and no formal order to that ef- 
fect is necessary. 


§ 719.259 The record of proceedings— 


general. 


(a) Content. The record of proceed- 
ings or investigative report must be 
made as complete as possible to ensure 
preservation of evidence relating to the 
incident investigated, and to give author- 
ities in the Department of the Navy an 
adequate basis on which to take action. 
Any information that will aid under- 
standing or help reviewers weigh the evi- 
dence should be included. Except for 
facts of which a court may take judi- 
cial notice (MCM 1969 par. 147), an ad- 
ministrative factfinding body should not 
arrive at findings of fact which are not 
supportable by evidentiary enclosures or 
personal observation. 

(b)—Classification. Because of the wide 
circulation in the Department of the 
Navy of records of some investigations, 
classified information should be omitted 
unless inclusion is essential. Information 
inherently not of a classified nature, al- 
though derived from classified messages, 
shall be paraphrased without identifying 
the original message by date-time group. 
A record or report containing informa- 
tion so derived need not be classified for 
this inclusion alone, provided that the in- 
formation paraphrased is not classified. 
When classified matter is necessarily 
included in the record of proceedings or 
an investigative report, the record or re- 
port shall be assigned the classification of 
the highest subject matter contained. 
Encrypted versions of messages shall not 
be included in or attached to records of 
proceedings or investigative reports in 
which the content, substance, or purport 
of such message is divulged, regardless 
of the classification given the record-or 
report. See Department of the Navy Se- 
curity Manual for Classified Information, 
OPNAV Instruction 5510.1 series. 


§ 719.260 The record of proceedings— 
action by convening and reviewing 
authorities. 


(a) Intermediate routing. (1) The rec- 
ord of proceedings or report of a fact- 
finding body shall be forwarded to ana 
reviewed by the convening authority and 
appropriate superior authorities in the 
chain of command. No precise rule can 
be laid down as to the identity of appro- 
priate superior authorities in the chain 
of command. The subject matter of the 
inquiry and the facts found will dictate 
the routing of the record or report for 
review. The record or report should be 
made available to all superior command- 
ers who have a direct official interest in 
the recorded facts. 


(2) District Commandants and other 
area coordinators of shore-based activi- 
ties and immediate or subarea coordina- 
tors are considered to have a direct 
official interest in records or reports of 
investigations conducted by shore activi- 
ties within the area of their cognizance 
and relating to a subject matter affecting 
their area coordination, command re- 
sponsibility, or claims adjudicating au- 
thority, and, unless they direct otherwise, 
should be included as reviewing author- 
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ities whether or not in the chain of 
command. 

(3) All flag and general officers in 
command may publish categories of sub- 
ject matter of investigations which are 
of direct official interest to them and to 
their subordinates, and may direct that 
investigations involving other categories 
of subject matter be given exceptional 
intermediate routing. For example, a type 
commander might direct that investiga- 
tions involving solely line of duty or 
misconduct determinations be routed 
direct to him, bypassing all echelons of 
authority between him and the conven- 
ing authorities. 

(b) Review and forwarding. The con- 
vening authority and each field authority 
to whom the record of proceedings or re- 
port is routed shall transmit it by en- 
dorsement which will generally contain 
one of the following: 

(1) Forward the record or report com- 
menting that it contains no matter of 
direct official interest to the authority 
and that it is therefore transmitted with- 
out comment or recommendation. 

(2) Return the record or report for 
further inquiry, noting any incomplete, 
ambiguous or erroneous action of the 
factfinding body or a prior reviewing 
authority. 

(3) Return the record or report for 
further corrective action, stating in de- 
tail the inadequacy or incompleteness 
noted. 

(4) Forward the record or report, set- 
ting forth appropriate comments and 
recording approval or disapproval in 
whole or in part of the proceedings, find- 
ings, opinions and recommendations. For 
the benefit of subsequent reviewing au- 
thorities, each shall state clearly what 
action he has taken, will take, or his 
recommendations as a result of matters 
disclosed in the record. If the investiga- 
tive body is also acting as a claims in- 
vestigation, the reviewing authority’s 
action will be governed by the applicable 
provisions of Parts 750 through 757 of 
this chapter; if the investigating body is 
also acting as a board for redress of in- 
juries to property, the reviewing author- 
ity’s action will be governed by Part 755 
of this chapter; or if the investigating 
body is inquiring into the loss, com- 
promise or subjection to compromise of 
classified information, the reviewing 
authority’s action will be governed by 
chapter 8 of the Department of the Navy 
Security Manual for classified Informa- 
tion, OPNAV Instruction 55 10.1 series. 

(ce) Disciplinary action. Except when 
an individual has fully been accorded 
the rights of a party before a court of 
inquiry or a formal factfinding body, 
nonjudicial punishment may not be 
predicated exclusively upon the pro- 
ceedings of a factfinding body (see 
§ 719.101(d) ) nor may the record of pro- 
ceedings or report of such factfinding 
body be used in lieu of a formal pre- 
trial investigation as authorized by ar- 
ticle 32(c) of the Code. Nevertheless, 
whenever punitive or nonpunitive (§ 719.- 
101(c)) disciplinary action is contem- 
plated, initiated or taken respecting any 
person as the result of the incident which 
was the subject of inquiry, such action 
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(its specific nature, including current 
status) shall be noted in the endorsement 
of the convening or reviewing authority. 
(d) Additional information. Each re- 
viewing authority’s action will include 
any information known or readily as- 
certainable at the time of the review 
concerning actions taken or being taken 
in the case, but not then contained in 
the record or previous endorsements. 


§ 719.261 Investigations by Naval In- 
vestigative Service. 


The investigative jurisdiction and re- 
sponsibilities of the Naval Investigative 
Service (NIS) and the field components 
thereof are set forth in SECNAV Instruc- 
tion 5430.13 series. Officers in’ command 
are cautioned to comply meticulously 
with the provisions and spirit of that in- 
struction. Matters pertaining to espion- 
age, sabotage, subversive activities, fraud 
against the Government, and major vio- 
lations of the Code are included within 
the jurisdiction of NIS. Where the in- 
vestigative service of NIS is utilized, the 
officer in command shall take appro- 
priate measures to preserve evidence and 
to ensure that any other phases of in- 
vestigation do not compromise or other- 
wise impede the investigative activities 
of NIS. In the event the officer in com- 
mand deems it necessary to proceed with 
inquiry by a factfinding body prior to the 
completion of the investigative phase by 
NIS, he shall first communicate with the 
local NIS office and establish coordina- 
tion of the investigative effort. Should 
the NIS office object to the initiation of 
the inquiry by a factfinding body, the 
matter shall be referred to the appropri- 
ate Commandant of the Naval District 
or comparable authority for resolution. 


§ 719.262 Preliminary investigation of 
major incidents. 


(a) General. The investigation of ma- 
jor incidents is sometimes complicated 
by a premature appointing of a court of 
inquiry or other formal investigative 
body. Without sufficient time to deter- 
mine the sequence of events that directly 
led to the incident and to determine 
which witnesses can give enlightening 
testimony, the proceedings are made 
longer and more difficult as the result 
of lack of preparation prior to formal 
hearings. The purpose of all investiga- 
tive proceedings is to inform authori- 
ties of the Department of the Navy 
fully and concisely as to the incident, 
its causes, and responsibility therefor. 

(b) Suggested procedure. In major 
incidents it may be advisable to order 
an informal one-officer investigation or 
informal board of investigation im- 
mediately to ascertain the seriousness of 
the incident and to interview all wit- 
nesses and prepare a summary of their 
testimony. The convening authority may 
direct in his appointing order (oral or 
written) that the investigating officer 
(board) return with an interim oral re- 
port by a specified date. At the time of 
the oral report, the informal investiga- 
tion can be terminated and the investi- 
gative effort directed into a court of 
inquiry or other formal investigation. 


Summaries of testimony or evidence de- 
veloped in the informal investigation 
may be used as an aid by the later in- 
vestigative body. Inasmuch as all courts 
of inquiry and formal boards of investi- 
gation directed to inquire into major 
or complicated incidents normally have 
appointed counsel, consideration should 
be given to detailing the officer who con- 
ducted the informal investigation to as- 
sist counsel for the court or board. 

(c) Function. It is not the function of 
such preliminary investigation to fix re- 
sponsibility for the incident or event. 
Its duties are to obtain statements of 
witnesses and to inform the convening 
authority who the witnesses are and 
the extent to which they can testify to 
pertinent facts. 


§ 719.263 Authority to administer oaths. 


A person on active duty appointed to 
perform investigative functions or to 
serve as counsel for an administrative 
factfinding body within the meaning of 
the regulations in this subpart is em- 
powered to administer oaths in the per- 
formance of his duties. (See article 136 
of the Code.) 


Subpart J—Parties and Witnesses * 
§ 719.301 Parties—definitions. 


(a) Party. A party is an individual 
who has properly been designated as 
such in connection with a court of in- 
quiry or formal factfinding body. 

(b) Subject to inquiry. A person’s 
conduct or performance of duty is “sub- 
ject to inquiry” when the person is in- 
volved in the incident or event under in- 
vestigation in such a way that discipli- 
nary action may follow, that his rights or 
privileges may be adversely affected, or 
that his personal reputation or profes- 
sional standing may be jeopardized. 

(c) Direct interest. A person has a 
“direct interest” in the subject of 
inquiry. 

(1) When the findings, opinions, or 
recommendations of the factfinding 
body may, in view of his relation to the 
incident or circumstances under investi- 
gation, reflect questionable or unsatis- 
factory conduct or performance of duty; 


or 

(2) When the findings, opinions, or 
recommendations may relate to a matter 
over which the person has a duty or right 
to exercise official control. 


§ 719.302 Designation of parties. 


(a) Courts of inquiry. (1) Any person 
subject to the Uniform Code of Military 
Justice whose conduct or performance of 
duty is subject to inquiry shall be desig- 
nated a party before a court of inquiry. 

(2) Any person subject to the Uniform 
Code of Military Justice or employed by 
the Department of Defense who has a 
direct interest in the subject of inquiry 
shall, upon request to the court or con- 
vening authority, be designated a party 
before a court of inquiry. 

(3) Any member of the Naval or Ma- 
rine Corps Reserve not subject to the 
Uniform Code of Military Justice by vir- 


1Derived from Chapter III JAG Manual. 
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tue of his status whose conduct or per- 
formance of duty is subject to inquiry 
may, upon request to the court or con- 
vening authority, be designated a party 
before a court of inquiry. 

(4) No other persons may be desig- 
nated parties unless expressly authorized 
by the Secretary of the Navy (Judge 
Advocate General) . . 

(b) Formal factfinding bodies. (1) 
When authorized by the convening au- 
thority, any member of the naval service 
subject to the Uniform Code of Mili- 
tary Justice whose conduct or perform- 
ance of duty is subject to inquiry may 
be designated a party before a formal 
factfinding body constituted under the 
regulations in this subpart. 

(2) When authorized by the conven- 
ing authority, any member of an armed 
force other than the Navy and Marine 
Corps subject to the Uniform Code of 
Military Justice, any person employed by 
the Department of Defense, or any mem- 
ber of the Navy or Marine Corps Reserve 
not subject to the Uniform Code of Mili- 
tary Justice by virtue of his status, whose 
conduct or performance of duty is sub- 
ject to inquiry may, upon request to the 
factfinding body, be designated a party 
before a formal factfinding body con- 
stituted under the regulations in this 
subpart. 

(3) No other persons may be desig- 
nated parties unless expressly authorized 
by the Secretary of the Navy (Judge 
Advocate General). 

(c) Informal factfinding bodies. No 
persons may be designated parties before 
informal factfinding bodies constituted 
under the regulations in this subpart. 

(d) Who may designate. Parties may 
be designated either by the convening 
authority of a court of inquiry or formal 
factfinding body, by such court or by such 
body when expressly authorized by the 
convening authority, subject to the fol- 
lowing considerations: 

(1) When parties are to be designated, 
and it is apparent at the time of the 
issuance of the appointing order that a 
person or persons must or should be 
designated, the convening authority 
should include such designation in the 
appointing order. The power to desig- 
nate continues during the entire pro- 
ceedings before a court of inquiry or for- 
mal factfinding body. 

(2) If, at any time during the course 
of the investigation by a court of inquiry 
or formal factfinding body authorized to 
designate parties it appears to the court 
or body that any person not previously 
designated should be so designated, that 
person shall or may (see § 719.302 (a) 
and (b)) be informed of that conclusion, 
be designated a party, and be informed 
of and accorded his rights as such. 

(e) Effect of designation. The sole 
purpose and effect of designating an in- 
dividual a party before a factfinding 
body and according him his rights as 
such is to afford him a hearing respect- 
ing possibly adverse information respect- 
ing his conduct or performance of duty 
or relating to a matter over which he has 
a duty or right to exercise official con- 
trol, so that, upon the completion of such 
hearing, action may be taken adverse to 
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the party without further proceedings, if 
indicated. Inasmuch, however, as the 
majority of investigations, although in- 
quiring to some degree into the conduct 
or performance of duty of persons, result 
in relatively few instances in which ad- 
verse action is taken without further 
administrative or judicial action, sep- 
arate hearings in such cases are much 
more efficient and frequently are more 
fair to the person involved. Accordingly, 
as provided in § 719.255(b), it is gen- 
erally undesirable to designate parties to 
investigations unless the subject matter 
of the inquiry is so extremely complex or 
involves such disputed issues of fact that 
a grave risk of substantial injustice to 
the person would exist if he were not af- 
forded the rights of a party during the 
investigation. 


§ 719.303 Change in status of a party. 


If it no longer appears that a person 
previously designated as a party is in- 
volved in a material degree in the matter 
under investigation, his designation as a 
party may be withdrawn by the court of 
inquiry or formal factfinding body upon 
application of that party, or on the court 
or factfinding body’s own initiative. 


§ 719.304 Rights of a party. 


(a) General. A person duly designated 
a party before a factfinding body shall 
be advised of and accorded the following 
rights: 

(1) To be given due notice of such 
designation. 

(2) To be present during the proceed- 
ings, but not when the investigation is 
cleared for deliberations. 

(3) To be represented by counsel (See 
§ 719.304(b) ). 

(4) To examine, and to object to the 
introduction for consideration by the 
factfinding body, of physical and docu- 
mentary evidence and statements or 
testimony of witnesses. 

(5) To cross-examine witnesses other 
than his own who have offered testimony. 

(6) To introduce evidence. 

(7) To testify as a witness. 

(8) To refuse to incriminate himself; 
and, if accused or suspected of an of- 
fense, to be informed of the nature of 
the accusation and advised that he does 
not have to make any statement regard- 
ing the offense of which he is accused or 
suspected; and that any statement made 
by him may be used as evidence against 
him in a trial by court-martial. 

(9) To make a voluntary statement, 
oral or written, to be included in the rec- 
ord of proceedings. 

(10) To make an argument at the con- 
clusion of presentation of evidence. 


In courts of inquiry only, a party shall 
be advised of and accorded two additional 
rights: 

(11) To challenge members of the 
court of inquiry for cause stated to the 
court (article 135(d) of the Code and 
§ 719.414). 

(12) If charged with an offense, to be 
a witness at his own request and not to 
be called as a witness in the absence of 
his own request. 

(b) Right to counsel. (1) The party is 
entitled to be represented during the 
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proceedings of the court or investigation 
by civilian counsel provided by himself 
at no expense to the government; by mili- 
tary counsel of his own selection if rea- 
sonably available; or by military counsel 
appointed for him by appropriate mili- 
tary authority. Upon request for ap- 
pointed military counsel, counsel quali- 
fied under article 27(b) of the Code 
should be appointed, if practicable, and 
must .be appointed if the court or in- 
vestigation is to be used as a pretrial 
investigation required by article 32 of 
the Code. There are no special legal 
qualifications required of civilian coun- 
sel provided by the party himself or 
of military counsel selected by him. 
In any case in which the court or 
investigation is to be used as an in- 
vestigation under article 32 of the Code 
and the party introduces nonlawyer civil- 
ian counsel or requests nonlawyer mili- 
tary counsel, he must be carefully advised 
that he is entitled to the appointment of 
military lawyer counsel and that pro- 
ceeding without lawyer counsel will be 
considered a waiver of this right. 

(2) It is the duty of counsel to repre- 
sent the party to the best of his ability 
and to protect and safeguard the inter- 
ests of the party by all honorable and 
legal means. If counsel for a party is ab- 
sent, a court of inquiry or formal inves- 
tigation shall not proceed until his re- 
turn, or until new counsel for the party 
is retained by him or appointed for him. 
However, the party may waive his right 
to have counsel present provided the 
party understands his right to counsel 
and the effect of the waiver. The expla- 
nation of this right and any waiver there- 
of shall be reported verbatim in the 
record. 

(3) When directing that a court of in- 
quiry or formal investigation be con- 
ducted, and the medical officer states 
that a member to be designated a party 
is incompetent due to injuries or disease 
and will remain so for at least 60 days, 
the convening authority will ensure that 
a qualified lawyer counsel is appointed 
to represent the party during the pro- 
ceedings of the court or investigation and 
duly exercise all the rights of the party 
as though he were present. 

(c) Explanation of rights. At the out- 
set of the proceedings of a court of in- 
quiry or formal factfinding body, all par- 
ties then designated shall be informed of 
the rights set forth in § 719.304(a), and 
those rights shall be clearly explained. 
Upon the designation of a person as a 
party during the course of the investiga- 
tive proceedings, his rights as such shall 
be explained clearly to him. The record 
of proceedings, to the point the investi- 
gation has progressed, will be made avail- 
able to a newly designated party and his 
counsel for examination. Any reasonable 
request by a newly designated party for 
recall of witnesses previously examined 
for the purpose of cross-examination 
shall be granted. If the witness cannot be 
recalled, cross-examination may be ac- 
complished by affidavit (§ 719.421). Any 
testimony given by a person as a witness 
prior to his designation as a party re- 
mains in the record after designation as 
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a party. If the person is on the witness 
stand at the time he is designated a party 
or is thereafter called as a witness, see 
§ 719.305 for the rights to be accorded 
him. 

(d) Failure to accord rights. (1) In 
cases where nonjudicial punishment is 
contemplated on the basis of the record 
of a court of inquiry or formal factfind- 
ing body before which the accused was 
not designated a party or accorded the 
rights of a party, the procedures shall 
be as prescribed in § 719.101(d). 

(2) In cases where an adverse de- 
termination respecting the contracting or 
incurrence of a disease or injury in line 
of duty or as the result of misconduct is 
contemplated on the basis of the record 
of a court of inquiry or formal factfinding 
body before which the person concerned 
was not designated a party or accorded 
the rights of a party, the convening au- 
thority shall afford the member a hear- 
ing or shall forward the record or report 
to the officer in command or in charge 
then having cognizance over the mem- 
ber so that a hearing may be afforded. 
The hearing in such case shall include 
the following elemental requirements: 

(i) Oral or written advice to the mem- 
ber that substantial doubts exist as to 
the incurrence of his injury or disease in 
line of duty and not as the result of mis- 
conduct; 

(ii) Oral or written advice to the mem- 
ber that he has and will be accorded the 
rights under article 31(b) of the Uniform 
Code of Military Justice and under 
§ 719.606(d) (3). 

(iii) Availability to the member for 
his inspection of the complete record or 
report of the factfinding body, together 
with all enclosures thereto. 

(iv) Full opportunity to the member to 
present any matters in refutation, ex- 
planation, rebuttal, or otherwise on his 
behalf respecting the incurrence of his 
injury or disease. A reasonable period of 
time will be provided the member in- 
volved for this purpose. 

(3) In cases where a general court- 
martial is contemplated respecting an 
accused, the record of a court of inquiry 
or formal factfinding body before which 
the accused was not designated a party 
or accorded the rights of a party may not 
be used in lieu of a formal pretrial in- 
vestigation of the offenses charged 
against the accused. See article 32(c) of 
the Code. 

(4) In cases where charges have been 
brought against an accused before a 
court-martial, military commission, or 
other tribunal which is required fully to 
observe the rules of evidence as pre- 
scribed in the Code and in chapter XXVII 
of the MCM, 1969, sworn testimony con- 
tained in the record of proceedings of a 
court of inquiry before which that ac- 
cused was not designated a party or ac- 
corded the rights of a party may not be 
received in evidence by that court-mar- 
tial, military commission or tribunal un- 
less such testimony is admissible inde- 
pendently of the provisions of article 50 
of the Code. 

(e) Waiver of rights of a party. Those 
rights listed in § 719.304(a) which in- 
volve notice, information or advice to be 
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given a party cannot be waived; but 
those rights which a party can choose 
to exercise or not exercise are conclu- 
sively waived by the party’s failure to 
exercise them. 

(f) Right to a copy of the record. A 
party to an investigation is not entitled 
to a copy of the record or any part 
thereof, unless the record is tc be used 
as a pretrial investigation under article 
32 of the Code and trial of the party by 
general court-martial has been ordered. 
Consideration should be given to con- 
ducting a separate pretrial investigation 
when the record or report of the investi- 
gation contains either classified material 
or unclassified material which might be 
of assistance in prosecution or support of 
a claim against the United States. If a 
lettér of censure or other nonjudicial 
punishment is imposed, see § 719.101(f) 
(7) concerning the vight of the individ- 
ual concerned to have access to a copy of 
the record. 


§ 719.305 Witnesses. 


(a) Calling witnesses. Although only 
courts of inquiry and boards convened for 
the redress of injuries to property (see 
article 139 of the Code and Part 755 of 
this chapter) have powers to subpoena 
witnesses, all administrative factfinding 
bodies convened under these regulations 
may request civilian witnesses to attend, 
whether or not they are connected in any 
way with the naval service, and may re- 
quest cognizant commanding officers to 
make members of the armed forces and 
persons employed by the Department of 
Défense available to testify. No fact- 
finding body is confined to any Federal 
reservation in its quest for relevant 
testimony. 

(b) Competency of witnesses. Any 
party or other person charged with an 
offense relating to the matter under in- 
vestigation shall be a competent witness 
before a court of inquiry only at his own 
request (18 U.S.C. 3481). A person is 
charged with an offense when he has 
been formally accused by indictment or 
information, or by the preferring of 
charges and specifications under article 
30 of the Code. Subject to this statutory 
limitation, any party or other person, 
whether or not charged with or suspected 
of an offense, is competent as a witness 
before any formal or informal factfind- 
ing body, and may be called whether or 
not he requests to be a witness. 

(c) Compulsory _ self-incrimination 
prohibited. (1) No witness shall be com- 
pelled to incriminate himself or to answer 
any question the answer to which may 
tend to incriminate him; nor shall he be 
compelled to make any statement or pro- 
duce évidence if the statement or evi- 
dence is not material to any issue under 
investigation and may tend to degrade 
him. (Article 31 (a) and (c) of the Code.) 
See MCM 1969, paragraph 150. The fact- 
finding body should advise an apparently 
uninformed witness of his right to de- 


cline to answer any question which might 


tend to incriminate him. 

(2) If a person called as a witness be- 
fore a court of inquiry or formal board 
of investigation is suspected of or 


charged with an offense, he shall be in- 
formed of the nature of the offense and 
the subject matter of the inquiry and 
shall be advised that he does not have 
to make any statement or give any testi- 
mony regarding the offense of which he 
is suspected or accused and that any 
statement or testimony made by him may 
be used as evidence against him in any 
subsequent trial. (Article 31(b) of the 
Code.) After being so informed, the right 
to refrain from testifying regarding the 
offense of which he is suspected or 
charged must be claimed by the witness. 
Despite assertion of such a right, how- 
ever, the witness may be questioned on 
matters other than the offense of which 
he is suspected or charged. The question 
of whether a person called as a witness 
is suspected of an offense is one for de- 
cision by the factfinding body and will 
depend upon the nature of the subject 
of the inquiry, the reasonable probability 
that an offense has been committed, and 
the reasonable possibility that the wit- 
ness was the offender. The investigative 
body shall resolve all reasonable doubt 
in favor of the person called as a witness. 

(3) If a person suspected or charged 
with an offense is required as a witness 
in connection with an informal investi- 
gation, the procedure set forth in § 719.- 
606 (d) (2) will be followed. 


§ 719.306 Statements regarding disease 
or injury. 


A member of an armed force may not 
be required to sign a statement relating 
to the origin, incurrence, or aggravation 
of a disease or injury that he has. Any 
such statement against his interests, 
signed by a member, is invalid. (10 U.S.C. 
1219.) Any person in the armed forces, 
prior to being asked to sign any state- 
ment relating to the origin, incurrence, 
or aggravation of any disease or injury 
that he has suffered, shall be advised of 
his right not to sign such a statement. 


§ 719.307 Warning witnesses. 


The factfinding body in its discretion 
may direct witnesses who by assignment 
or otherwise are subject to naval author- 
ity, or request other witnesses, not to dis- 
cuss their testimony with other witnesses 
or persons who have no official interest 
in the matter until the investigation is 
completed. This warning may be given 
to ensure that the matter before the fact- 
finding body can be fairly heard and to 
eliminate the possibility that disclosures 
of the substance of the witness’ testimony 
may influence, however inadvertently, 


the testimony of witnesses still to be 
heard. 


Subpart K-—Courts of Inquiry * 
§ 719.401 Composition. 


A court of inquiry shall consist of three 
or more commissioned officers. The con- 
vening authority shall also appoint coun- 
sel for the court who shall be a commis- 
sioned officer. Article 135(b) of the Code. 
The member senior in rank shall be 
known as the president. 


1 Derived from Chapter IV JAG Manual 
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§ 719.402 Appointing order. 


(a) Authority to convene. For persons 
authorized to convene a court of inquiry, 
see § 719.256(a) and article 135(a) of the 
Code. 


(b) Form of appointing order. Courts 
of inquiry are appointed by an appoint- 
ing order signed by the convening: au- 
thority. The appointing order shall be in 
official letter form addressed to the pres- 
ident of the court. When circumstances 
warrant, a court of inquiry may be con- 
vened on oral or message orders. Written 
confirmation of oral and message orders 
will be issued in each case. Message or- 
ders and all confirmations of orders will 
be included in the record of proceedings 
of the court. 

(c) Contents of appointing order. The 
appointing order of a court of inquiry 
shall name the president, the members 
and the counsel, and, when appropriate, 
it shall designate parties to the inquiry. 
It shall specify the time and place for 
initial meeting. It shall recite the spe- 
cific purposes of the inquiry and shall 
contain explicit instructions as to the 
scope of the inquiry.. Inasmuch as the 
information developed by the court is 
used, not only by the convening author- 
ity but in many cases by authorities re- 
mote from his command, the appointing 
order should contain ample instructions 
to ensure the accomplishment of the 
purposes for which the court was con- 
vened. The court shall be directed to 
report findings of fact. If the convening 
authority desires, he may also direct that 
opinions and recommendations be sub- 
mitted. The appointing order may in ap- 
propriate cases provide for appointment 
of reporters and interpreters. 

(d) Seniority of members. No member 
of a court of inquiry should be junior in 
rank to any officer designated a party in 
the appointing order. Should an officer 
senior to any member be designated a 
party during the proceedings, the con- 
vening authority shall be notified so that 
he may revise the membership in accord- 
ance with the seniority principle, if prac- 
ticable. Whenever it has not been 
practicable to adhere to the seniority 
principle in membership, the convening 
authority shall state the reasons there- 
for in his action on the record of proceed- 
ings. The seniority principle is not ap- 
plicable to counsel. 

(e) Amendments. The convening au- 
thority may amend the appointing order 
at any time to change the membership 
of the court of inquiry, to limit or in- 
crease the scope of the inquiry, to name 
additional parties, or to provide addi- 
tional instructions. 


§ 719.403 Duties of the president. 


(a) General. The president shall ad- 
minister the oath to the counsel for the 
court, preserve order, and decide upon 
matters relating to the routine business 
of the court. He may recess or adjourn 
the court to meet at a time or place as 
will be most convenient and proper. 

(b) Rulings. Should a member object 
to the president’s ruling on any matter, 
a vote shall be taken in closed session 
and the decision of the majority shall 
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govern. In case of a tie vote, the decision 
of the president shall govern except as 
to challenges of members. See 
§ 719.414(b). 

(c) Obtaining information. Whenever 
it appears desirable to members of the 
court that certain information be elicited 
or developed in the interest of establish- 
ing or clarifying any matter, the presi- 
dent will so advise counsel for the court 
and may direct counsel to call witnesses, 
to pursue further lines of questioning, or 
to adduce other evidence. The president 
and other members cf a court may 
examine witnesses upon completion of 
examination by counsel. 


§ 719.404 Members. 


(a) Attendance. The attendance at 
the proceedings of a court of inquiry be- 
comes the primary duty of an officer 
appointed a member. No member shall 
fail in his attendance at the designated 
time and place unless prevented by ill- 
ness, ordered away or excused by com- 
petent authority. 

(b) Absence. The court may, in the 
absence of a member, proceed with the 
inquiry only if authorized and directed 
to do so by the convening authority. Un- 
less at least three members and a ma- 
jority of the total membership are pres- 
ent, no business other than an adjourn- 
ment shall be transacted. If it appears 
that a member will be absent for more 
than a short period of time and the ab- 
sence reduces the court to less than three 
members, the convening authority shall 
be advised. He shall appoint additional 
members to ensure that at least three 
members will be present. 

(c) Temporary absence. When a 
member of a court who has been tempo- 
rarily absent returns, the record of that 
part of the proceedings conducted in his 
absence shall be examined by him, and 
such examination noted in the record. 
Such temporary absence does not pre- 
clude that member’s full participation 
in the deliberations of the court relative 
to findings of fact, opinions and recom- 
mendations. 


§ 719.405 Counsel for the court. 


(a) Requirement. The appointment 
of counsel for the court is required. 
Whenever practicable, counsel should be 
qualified under article 27(b) of the Code. 
Assistant counsel for the court may be 
appointed. If an understanding of the 
matters under inquiry involves a high 
degree of technical knowledge, conven- 
ing authorities are encouraged to appoint 
an officer who possess this technical 
knowledge as assistant counsel. Assist- 
ant counsel need not be qualified under 
article 27(b) of the Code. 

(b) Duties. Counsel for the court shall 
call witnesses and conduct the direct 
examination of all witnesses except those 
requested or called by a party. He shall 
arrange for a place for the court to meet, 
and for the assistance of reporters, inter- 
preters, orderlies, and clerical assistants. 
He shall administer the oath or affirma- 
tion to all members, reporters, inter- 
preters, and witnesses, and he shall su- 
pervise the recording of the proceedings 
and the preparation of the record. 
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(c) Responsibility. The primary re- 
sponsibility of counsel is to exploit all 
practicable sources of information to 
bring out all the facts, in an impartial 
manner without regard to the favorable 
or unfavorable effect on persons con- 
cerned. 


(d) Absence of counsel. If the coun- 
sel for the court is absent and there is 
an appointed assistant counsel, he may, 
in the discretion of the court, act as 
counsel and the proceedings may con- 
tinue. Otherwise, the court shall adjourn, 
report the absence to the convening au- 
thority, and await the return of counsel 
or the appointment of a new counsel. 


§ 719.406 Parties. 


See §§ 719.301 through 719.307 for pro- 
visions relating to parties, their rights 
and their counsel. 


§ 719.407 Reporters and interpreters. 


(a) Reporters. The reporters ap- 
pointed to record the proceedings of a 
court of inquiry may use longhand, 
shorthand, or a mechanical or sound re- 
cording: device. All proceedings in open 
session shall be recorded and a verbatim 
record of the proceedings shall be com- 
piled, subject to exceptions authorized 
in § 719.435. 

(b) Interpreters. In all courts of in- 
quiry wherein testimony is to be given in 
other than the English language, an in- 
terpreter shall be appointed. Prior to 
the interpreter acting as such, he shall 
satisfy the court that he is fully conver- 
sant with the language to be interpreted 
and that he has a good command of the 
English language. If it appears to the 
court that the interpreter is experiencing 
difficulty in interpreting, or if there is 
an objection by a party that the inter- 
preter is not fully and correctly inter- 
preting, the court shall immediately in- 
quire into the matter. If it appears that 
the interpreter is not able to interpret 
accurately and intelligently, the court 
shall report this to the convening au- 
thority and request that a competent 
person be appointed. Until the appoint- 
ment of another interpreter, no further 
interrogation of the witness whose 
testimony is to be interpreted shall be 
undertaken. 


(c) Appointment. (1) If additional ex- 
pense to the Government is involved 
in the employment of reporters or 
interpreters, the convening authority 
should follow the procedure set forth in 
§ 719.108. 

(2) The details of the appointment 
of reporters or interpreters will not be 
set forth in the record of proceedings. 
Only the name of such individual and 
the fact that he was sworn to undertake 
his particular duties need be shown. 


§ 719.408 General procedure. 


A court of inquiry is governed gen- 
erally by the principles of military law, 
applying procedural rules analogous to 
those for trials by general courts-mar- 
tial, where appropriate and not otherwise 
prescribed. The court should refer to 
the Manual for Courts-Martial, United 
States, 1969; Court-Martial Reports; and 
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other authoritative legal publications for 
guidance. However, the mission of the 
court shall be given primary considera- 
tion in the determination of procedural 
questions not expressly covered in the 
regulations in this subpart. 


§ 719.409 Preliminary procedures. 


A court of inquiry shall assemble at 
the place and, as nearly as practicable, 
at the time named in the appointing or- 
der. The court may adjourn, when de- 
sirable, to any place as may be convenient 
to the court. The members shall take 
their seats in the same order as on 
courts-martial. Courts of inquiry are 
usually cleared until the order constitut- 
ing them and the instructions contained 
in the appointing order have been read 
and the manner of proceeding decided. 
Counsel for the court need not withdraw 
when the court is cleared for this purpose. 


§ 719.410 Meeting of the court. 


(a) Sessions. The proceedings will be 
held in open session unless the conven- 
ing authority or the court, for security 
reasons or other good cause, directs that 
the entire proceedings or any portion 
thereof be closed to the public. The fact 
that the inquiry is held in closed session 
does not exclude the parties to the in- 
quiry or their counsel. If the matter to be 
heard requires a security clearance and 
individual counsel has not been granted 
such clearance, the convening authority 
shall be advised thereof; see Department 
of the Navy Security Manual for Classi- 
fied Information, article 0921. In regard 
to necessary security clearance of per- 
sonnel and procedures if such a person 
or civilian counsel is not so cleared, 
§ 719.133(b) shall be followed. 


(b) Clearing the court. The court may 
be cleared at any time for deliberation or 
consultation, whereupon the parties and 
their counsel will withdraw. Counsel for 
the court will also withdraw unless re- 
quested to remain. During an open hear- 
ing when numerous spectators are pres- 
ent, the court may withdraw to another 
room for deliberation or consultation. 

(c) Spectators; publicity. As a general 
rule, the public shall be permitted to at- 
tend open sessions of a court of inquiry. 
The taking of photographs in the court- 
room during an open or closed session of 
the court, or broadcasting the proceed- 
ings from the courtroom by radio or tele- 
vision will not be permitted. 


§ 719.411 Adjournment. 


Courts of inquiry may adjourn from 
day to day for such period as may be 
necessary without permission of the con- 
vening authority. However, if the ad- 
journment is for more than 3 days, the 
convening authority shall be informed by 
the president. 


§ 719.412 Rules of evidence. 


The court is not bound strictly by the 
rules of evidence prescribed for trials by 
court-martial. Admissibility of reliable 
evidence, notwithstanding a legal exclu- 
sionary rule, is a matter of discretion. 
Nevertheless, the court must enforce con- 
stitutional and statutory personal privi- 
leges, and a general observance of the 
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spirit of the rules contained in chapter 
XXVII, MCM, 1969, will promote orderly 
procedure and ensure a full, fair, and 
impartial investigation. The rights of 
witnesses and parties shall be carefully 
safeguarded. 


§ 719.413 Presence of party. 


(a) At organization of court. As soon 
as the court has determined the manner 
of proceeding and whether the court will 
sit with open or closed doors, a party that 
has been named in the appointing order 
shall be called before the court and the 
appointing order read to him. The rights 
of a party, as set forth in § 719.304, will 
be fully explained by the counsel for the 
court and the party will be informed of 
the nature of the inquiry. This will be 
reported verbatim in the record. If any 
party is not represented by counsel and 
desires such representation, the court 
shall recess until counsel is obtained, un- 
less such rocess would materially inter- 
fere with the taking of testimony which 
otherwise would be unobtainable. 

(b) Waiver. A party to a court of in- 
quiry may waive his right to be present 
during any portion of the proceedings. 
This waiver must be intelligently and 
knowingly made by the party or his coun- 
sel and the court shall carefully consider 
such waiver prior to proceeding in the 
absence of a party. Likewise, where the 
party is represented by counsel, the party 
may, waive the presence of his counsel at 
any session of the court. In the event of 
the absence of a party or his counsel, the 
record shall affirmatively show such ab- 
sence and the knowing waiver by the 
party. The record shall also affirmatively 
show the beginning and the end of the 
absence of any party or his counsel. 


§ 719.414 Challenge. 


(a) The right. Any member of a court 
of inquiry may be challenged at any time 
during the proceedings for cause stated 
to the court, such as that the member 
cannot approach the factfinding problem 
with an open mind and impartiality. The 
court will not receive a challenge to more 
than one member at a time. After disclos- 
ing his ground for challenge, the party 
may examine the member concerning 
that ground. This examination may or 
may not be under oath, at the discretion 
of the challenging party, but shall be re- 
corded verbatim. Counsel for the court 
may cross-examine the challenged mem- 
ber. After such examination and cross- 
examination, any other evidence bearing 
on the member’s impartiality will be 
heard. 

(b) Decision on challenge. The bur- 
den of establishing the ground for chal- 
lenge is on the party who made the 
challenge. The challenged member with- 
draws when the court is cleared to deter- 
mine the challenge. A majority or tie 
vote disqualifies the challenged member. 
The court decides the challenge accord- 
ing to the preponderance of the eviderice. 
A sustained challenge is immediately 
reported to the convening authority. If 
it reduces the number of members below 
three, the court will adjourn until the 
convenine authority appoints another 
member. If the membership is not there- 





by reduced below three, the court will 
proceed with its inquiry unless other 
wise directed by the convening authority. 


§ 719.415 Oaths. 


Before the court begins the inquiry 
prescribed by the appointing order, 
counsel for the court shall administer to 
the members the following oath or 
affirmation: 


You, AB, CD, and EF, do swear (or affirm) 
that you will faithfully perform all the 
duties incumbent upon you as members 
of this court, and that you will examine 
and inquire, according to the evidence, into 
the matter now before =“u without par- 
tiality. So help you God. 


If a challenged member is to be exa:.. .ed 
under oath as to his fitness to serve, the 
counsel for the court shall administer 
the following oath or affirmation: 


You swear (or affirm) that you will answer 
truthfully to the questions touching your 
competency as a member of the court in 
this case. So help you God. 


When the oath or affirmation has been 
administered to the members, the pres- 
ident of the court shall administer the 
following oath or affirmation to the 
counsel for the court, and his assistant 
counsel, if any: 

You swear (or affirm) that you will faith- 
fully perform the duties of counsel (assist- 
ant counsel) for this court. So help you God. 


Counsel for- the parties are not sworn. 
Every reporter of the proceedings shall, 
before entering upon his duties, make 
an oath or affirmation, administered by 
counsel for the court, in the following 
form: 


You swear (or affirm) that you will faith- 
fully perform the duties of reporter to this 
court. So help you God. 


Every interpreter shall, before entering 
upon his duties, make oath or affirma- 
tion, administered by counsel for the 
court, in the following form: 


You swear (affirm) that you will faithfully 
perform the duties of interpreter to this 
court. So help you God. 


All persons who testify before the court 

shall be examined on oath or affirmation, 
administered by counsel for the court 

oe they first testify, in the following 
orm: 


You swear (or affirm) that the evidence 
you shall give in the matter now under in- 
vestigation shall be the truth, the whole 
truth, and nothing but the truth. So help 
you God. 

Nore: In the administration of an affirma- 
tion, the words: “So help you God” are omit- 
ted. Affirmations are administered to those 
who do not hold belief in a Supreme Being. 


§ 719.416 Order of presentation. 


Witnesses are usually called for ex- 
amination in the following order: Wit- 
nesses called by the counsel for the court; 
witnesses called by a party; witnesses 
called by counsel for the court in re- 
buttal; witnesses called by a party in 
rebuttal; and witnesses requested by the 
court. The order of examining each wit- 
ness is usually direct examination, cross- 
examination, redirect examination, re- 
cross-examination, and examination by 
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the court. Each witness will then be per- 
mitted to make a statement relating to 
matters pertinent to the inquiry not pre- 
viously brought out in his testimony. 
Thereafter, counsel for the court or coun- 
sel for the parties will be permitted to 
examine the witness further concerning 
these matters as well as any matters 
touched upon in examination by the 
court. The foregoing order of presenta- 
tion need not be followed when the court, 
in the exercise of its sound discretion, 
feels that a deviation therefrom will se- 
cure a more effective presentation of the 
evidence. However, such deviation shail 
not be permitted to prejudice the inter- 
ests of any party to the inquiry. 


§ 719.417 | Attendance of witnesses. 


It is the duty of counsel for the court 
to arrange for the attendance of all wit- 
nesses, both military and civilian. Wit- 
nesses may be summoned to appear and 
be examined before courts of inquiry as 
provided for courts-martial. The provi- 
sions of MCM 1969, paragraph 115 and 
§§ 719.130 through 719.132 are applicable 
except that terminology peculiar to 
courts of inquiry will be understood to 
apply where appropriate. A warrant of 
attachment shall not be issued by a court 
of inquiry without prior approval of the 
Secretary of the Navy (Judge Advocate 
General). 


§ 719.418 Interviewing witnesses. 


Counsel for the court, a party, and 
counsel for a party have the right to in- 
terview any witness at any time, regard- 
less of whether he has previously 


testified. 
§ 719.419 Exclusion of witnesses. 


Witnesses other than a party should 
ordinarily be excluded from the court- 
room except. when they are testifying. In 
some cases expert witnesses may not be 
able to testify in an informed manner 
unless they are fully aware of all the 
circumstances surrounding the incident 
under inquiry. In such instances, and 
where the expert witness cannot give di- 
rect testimony concerning the incident, 
it is necessary to allow such expert to be 
present during the open sessions of the 
court in order that he may be sufficiently 
advised of the facts to give informed 
testimony as to the technical aspects of 
the incident. In these instances, the rec- 
ord must affirmatively show that the wit- 
ness was present during the testimony 
of other witnesses. 


§ 719.420 Examination of witnesses. 


After a witness has been sworn, he 
should be informed of the nature of the 
inquiry unless it appears that he has 
been previously so informed. The court 
should protect every witness from im- 
proper questions, harsh or insulting 
treatment, and unnecessary inquiry into 
his private affairs. To prevent the false 
shaping of testimony through collusion, 
coercion, or other means, the court may 
request or direct a witness (see § 719.307) 
to refrain from discussing his testimony 
or prospective testimony with other wit- 
nesses or any person without an official 
interest in the inquiry. 
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§ 719.421 Affidavits. 


(a) Conditions for use of affidavits. 
When the testimony of a witness is de- 
sired by a court of inquiry, but it appears 
that the witness resides or is beyond the 
State, Territory, Commonwealth, or Dis- 
trict of Columbia in which the court is 
sitting, or beyond the distance of 100 
miles from the place where the court is 
sitting; or that the witness, by reason of 
age, sickness, bodily infirmity, imprison- 
ment, military necessity, nonamenability 
to process, or other reasonable cause, is 
unable or refuses to appear and testify 
in person at the place where the court 
is sitting; or that the present where- 
abouts of the witness is unknown, an affi- 
davit of such witness may be received 
in evidence by the court. 

(b) Situations in which depositions are 
desired. If a situation arises in which it 
would be desirable to take a deposition 
on oral or written interrogatories, the 
procedures should comply with MCM 
1969, paragraph 117, and applicable de- 
cisions of the U.S. Court of Military 
Appeals. 


§ 719.422 Documentary evidence. 


Under strict rules of evidence, a copy, 
other than a duplicate original, of a 
document or writing is not admissible in 
evidence unless it has been shown that 
the original is unobtainable, and then 
only when the copy is properly authen- 
ticated; however, if the court is con- 
vinced of the reliability of any document 
offered in evidence, it may be admitted in 
the discretion of the court. Also see MCM 
1969, paragraphs 143 and 144. 


§ 719.423 Classified material. 
See 719.259(b). 
§ 719.424 Exhibits. 


(a) General. Exhibits will be numbered 
in the sequence in which they are re- 
ceived in evidence. It is ordinarily - 
practicable to attach real evidence 
(physical objects such as weapons, cloth- 
ing, pieces of equipment, etc.) to the 
record. Such exhibits should be clearly 
and accurately described in the record 
by testimony or other means (photo- 
graphs, for example) so that they may 
be considered properly on review. 

(b) Custody. At the conclusion of the 
inquiry, articles received in evidence will 
be delivered to the convening authority 
Chis designated representative), who will 
preserve them for subsequent use as 
evidence if disciplinary action is to be 
taken. When final action has been taken 
in the case, the articles will be returned 
to their rightful owners (if known) or 
other lawful disposition shall be made of 
them. 


§ 719.425 Communications 
convening authority. 


If at any time during the course of the 
proceedings it should appear, from the 
evidence adduced or otherwise, that cir- 
cumstances exist in the light of which the 
convening authority might consider it 
advisable to enlarge or restrict the scope 
of the inquiry to alter the composition 
of the court (whether by augmentation 
or substitution) , or to cancel or otherwise 
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modify any instruction set forth in the 
appointing order, a report should be 
made to the convening authority. The 
court may include recommendations in 
this report. The convening authority 
may take such action on this report as he, 
in his discretion, deems appropriate. 
Copies of all communications and replies 
will be appended to the record. 


§ 719.426 Visiting scene of incident. 


When practicable, it may be desirable 
to visit the scene of the incident as soon 
as possiole. Usually no testimony is 
taken at the scene, the sole purpose being 
to acquaint the court with the physical 
characteristics of the scene. The court 
shall be accompanied to the scene by 
counsel for the court, the parties and 
their counsel, and the reporter. 


§ 719.427 Statements of the parties. 


Whether or not a party has previously 
testified as a witness, he may make, an 
unsworn statement to the court after all 
the witnesses have testified, and before 
the arguments. The party may not be 
cross-examined upon this unsworn state- 
ment. Counsel for the court or any of 
the other parties to the inquiry may, how- 
ever, introduce evidence to rebut any 
statements of fact contained therein. The 
statement may be oral or written, and 
may be made by the party or his counsel. 
The statement should be factual, not ar- 
gumentative, in nature. 


§ 719.428 Arguments. 


After the testimony and statements by 
the parties, if any, the counsel for the 
court and the counsel for the parties will 
be permitted to present argument if they 
so desire. The impartial role of the coun- 
sel for the court required by § 719.405(c) 
shall not be abandoned. If counsel for 
the court presents argument, his remarks 
should be in the nature of a summation 
of the evidence rather than partisan 
advocacy. The counsel for the court has 
the right to make the opening argument 
and, if any argument is made on behalf 
of a party, the closing argument. The 
court may set any reasonable limitation 
on the length of arguments. 


§ 719.429 Report by the court. 


After all the evidence is in and all 
statements and arguments have been re- 
ceived, the court shall declare the inquiry 
closed. The court will then consider the 
evidence, statements, and arguments, and 
the instructions contained in the ap- 
pointing order shall be carefully reex- 
amined and scrupulously followed. Ai the 
request of the court, counsel therefor 
shall assist in the preparation of the 
findings of fact, opinions, and recommen- 
dations, or any part thereof. The report 
of findings of fact, opinions, and recom- 
mendations shall become a part of the 
record. 


§ 719.430 Findings of fact. 


The court, after deliberation on the 
evidence received during the inquiry 
shall first proceed to record the facts 
found which constitute a detailed de- 
scription of the matter investigated. Un- 
less opinions are called for, care shall be 
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taken to state only facts. The findings 
of fact will include only those facts which 
the court believes the evidence estab- 
lishes, and nothing further. A fact need 
not be proved beyond a reasonable doubt 
to be listed as such; believable evidence 
in the record to support the finding is 
adequate. 


§ 719.431 Opinions. 


If opinions are called for in the ap- 
pointing order or required by regulations, 
the court shall list all of its opinions 
drawn from and supported by the facts. 
Depending upon the nature of the in- 
quiry and the provisions of the appoint- 
ing order, opinions include inferences 
drawn from the facts; opinions as to 
performance of duty by individuals con- 
cerned or as to performance of functions 
by equipment involved; and opinions 
required by regulation. 


§ 719.432 Recommendations. 


When the appointing order calls for 
recommendations, the court shall make 
such : ecommendations, as are specifically 
directed and any others that, in its opin- 
ion, are appropriate and advisable in 
view of the nature of the facts found and 
any opinions expressed. If any member 
of the court recommends trial by court- 
martial, a charge sheet, signed and 
sworn to by a member who has so recom- 
mended, shall be prepared and submitted 
to the convening authority with the 
record of proceedings. See MCM_ 1969, 
paragraph 29. If a punitive letter of rep- 
rimand or admonition is recommended, 
a draft of the recommended letter will 
be prepared and forwarded with the 
record of proceedings. If a nonpunitive 
letter is recommended, a draft thereof 
will be separately forwarded to the ap- 
propriate commander. 


§ 719.433 Disagreement among mem- 
bers. 


The report of the court shall be based 
upon the opinion of the majority. If a 
member does not concur with the find- 
ings, opinions, or recommendations of a 
majority of the court, he shall append his 
minority report to the record and state 
explicitly the parts of the majority report 
with which he disagrees and the reasons 
therefor. The minority report may also 
include additional findings of fact, opin- 
ions, or recommendations. 


§ 719.434 Obligation of secrecy. 


Although not prohibited by his oath, 
no member or counsel for the court, or 
other person officially connected with the 
inquiry, shall disclose or publish any find- 
ings, opinions, or recommendations of the 
court or of the individual members with- 
out prior approval of the Secretary of the 
Navy (Judge Advocate General). 


§ 719.435 Preparation and submission 
of the record. 


(a) Composition. The record of pro- 
ceedings of a court of inquiry shall in- 
clude the original appointing order and 
any other communications from the con- 
vening authority. It shall contain verba- 
tim the testimony of all witnesses and all 
proceedings of the court in open session, 
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except that, in the discretion of the 
court, arguments presented on behalf of 
the Government or any party to the in- 
quiry may be summarized. Routine pro- 
ceedings of the court may, however, be 
described in the past tense as actions 
taken in lieu of present tense recording 
of language actually used by partici- 
pants; but this shall not include advice 
provided as to the rights of parties or 
statements or actions of parties respect- 
ing the exercise or waiver of such rights. 
The findings of fact, opinions and 
recommendations, as required, will be 
included as well as documents and ex- 
hibits received in evidence by the court. 
See § 719.424. A copy of the findings of 
fact, opinions, and recommendations 
shall be prefixed to the record. 

(b) Signing and authenticating. All 
concurring members shall sign the 
record immediately under the findings of 
fact, opinions and recommendations. 
This includes an officer who participated 
in only part of the proceedings (provided 
he participated at the time of the find- 
ings). Such limited participation shall be 
disclosed in the record of proceedings. In 
the case of a minority report, the 
respective reports must be signed by the 
members of the court concurring there- 
with. The proceedings shall be authenti- 
cated by the signatures of the president 
and counsel for the court. In case the 
record cannot be authenticated by the 
president, it shall be signed by a member 
in lieu of the president, and in case the 
record cannot be authenticated by the 
counsel for the court, it shall be signed 
by a member in lieu of the counsel. 
Article 135(h) of the Code. 


Subpart L—Formal Factfinding 
Bodies * 


FORMAL BoarpDs 
§ 719.501 Composition. 


A formal board of investigation shall 
consist of two or more commissioned 
officers. When practicable, the senior 
member should be at least a lieutenant 
commander in the Navy or a major in 
the Marine Corps. 


§ 719.502 Appointing order. 


(a) Authority to convene. For persons 
authorized to convene a formal board 
of investigation, see § 719.256(b). 

(b) Form of appointing order. Formal 
boards of investigation are convened by 
an appointing order signed by the con- 
vening authority. The appointing order 
shall be in official letter form addressed 
to the senior member of the board. When 
circumstances warrant, a formal board 
may be convened on oral or message 
orders. Written confirmation of oral and 
message orders will be issued in each 
case. Message orders and all confirma- 
tions or orders will be included in the 
record of proceedings. 

(c) Contents of appointing order. The 
appointing order of a formal board of 
investigation shall name the members 
and, when appropriate, separate counsel 
and parties*It shall specify the time and 
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place for initial meeting. It shall recite 
the specific purposes of the inquiry and 
shall contain explicit instructions as to 
the scope of the inquiry. Inasmuch as 
the information developed by the in- 
vestigative board is used not only by the 
convening authority, but in many cases 
by authorities remote from the com- 
mand, the appointing order should con- 
tain ample instructions to ensure the 
accomplishment of the purposes for 
which the investigation was convened. 
All formal boards shall be directed to 
report findings of fact. If the convening 
authority desires, he may also direct that 
opinions and recommendations be sub- 
mitted. The appointing order may direct 
the administration of oaths to witnesses 
and the verbatim recording of the 
proceedings. In addition, it shall in every 
case state whether the formal board is 
or is not authorized to designate parties 
to the investigation. This authorization 
may be withheld despite the fact that 
the convening authority has, in the ap- 
pointing order itself, designated certain 
party or parties; it may be granted 
broadly, that is, the formal board may be 
empowered to designate any category or 
class of person whose conduct or per- 
formance of duty may be subject to in- 
quiry a party; or it may be limited, that 
‘is, the formal board may be empowered 
to designate only a certain class of per- 
sons, such as, for example, officers, as 
parties. The appointing order may in 
appropriate cases provide for appoint- 
ment of reporters and interpreters. 

(d) Seniority of members. In those 
instances where the convening authority 
has designated or has authorized a for- 
mal board to designate parties, no mem- 
ber of the board should be junior in rank 
to any duly designated party. Should an 
officer senior to any member be desig- 
nated a party’ during the proceedings, 
the convening authority shall be notified 
so that he may revise the membership in 
accordance with the seniority principle, 
if practicable. Whenever it has not been 
practicable to adhere to the seniority 
principle in membership, the convening 
authority shall state the reasons there- 
for in his action on the record of pro- 
ceedings. The seniority principle is not 
applicable to counsel except when the 
junior member of a formal board is also 
acting as counsel. 

(e) Amendments. The convening au- 
thority may amend the appointing order 
at any time to change the membership of 
the formal board, to limit-or increase 
the scope of the inquiry, to name addi- 
tional parties, or to provide additional 
instructions. 

(f) Advance copies. On occasion, it 
may be advantageous to forward an ad- 
vance copy of the appointing order to 
interested superiors so they may be ap- 
prised of significant occurrences and ac- 
tion being taken in connection therewith. 


§ 719.503 Duties of the senior member. 


(a) General. The senior member shall 
preserve order, decide upon matters re- 
lating to the routine business of the 
board and may recess or adjourn the 
board to such time or place as will be 
most convenient and proper. 


FEDERAL REGISTER, VOL. 33, NO. 253—-TUESDAY, DECEMBER 31, 1968 





(b) Rulings. Should a member object 
to the senior member’s ruling or any 
matter, a vote shall be taken in closed 
session and the decision of the majority 
shall govern. In case of a tie vote, the 
decision of the senior member shall 
govern. 

(c) Obtaining information. Whenever 
it appears desirable to the members of a 
formal board that certain information 
be elicited or developed in the interest of 
establishing or clarifying any matter, the 
senior member will so advise the counsel 
for the board (appointed or junior mem- 
ber as the case may be) and, where ap- 
propriate, may direct counsel to call wit- 
nesses to pursue further lines of ques- 
tioning, or adduce such other evidence as 
may be deemed advisable. The senior 
member and the other members may ex- 
amine witnesses upon completion of ex- 
amination by counsel. 


§ 719.504 Members. 


(a) Attendance. The attendance at 
the proceedings of a formal board of 
investigation becomes the primary duty 
of an officer appointed a member of the 
board. No member of the board shall fail 
in his attendance at the designated time 
and place unless prevented by illness, 
ordered away or excused by competent 
authority. 

(b) Absence. A formal board may, in 
the absence of a member, proceed with 
the investigation only if authorized and 
directed to do so by the convening au- 
thority. If it appears that a member will 
be absent for more than a short period 
of time, this fact shall be communicated 
to the convening authority who may ap- 
point such new members as he may de- 
sire, or direct that the investigation con- 
tinue with the reduced membership. 

(c) .Temporary absence. When a mem- 
ber of a formal board who has been tem- 
porarily absent returns, the record of 
that part of the proceedings conducted 
in his absence shall be examined by him 
and the record will reflect that this has 
been done. Such temporary absence does 
not preclude that member’s full partici- 
pation in the deliberations of the board 
relative to findings of fact, opinions, and 
recommendations. 


§ 719.505 Counsel for the board. 


(a) General. It is not mandatory that 
separate counsel be appointed for a for- 
mal board of investigation. The con- 
vening authority may, in his discretion, 
appoint a separate counsel for the board 
but if he does not do so, the junior mem- 
ber of the board will act as counsel. If the 
convening authority appoints counsel for 
the board, he may also appoint such 
assistant counsel for the board as he may 
desire. 

(b) Duties. Counsel for the formal 
board, whether appointed or junior mem- 
ber, shall call witnesses and conduct the 
direct examination of all witnesses ex- 
cept those requested or called by a party. 
He shall arrange for a place of meeting 
of the board and for the assistance of 
reporters, interpreters, orderlies, and 
such clerical assistants as may be 
needed. Counsel for the board shall ad- 
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minister the oath or affirmation to the 
reporters, interpreters, and all witnesses, 
and he shall supervise the recording of 
the proceedings and the preparation of 
the record. It is the duty of the counsel 
for the board to bring out all the facts, in 
an impartial manner without regard to 
the favorable or unfavorable effect on 
persons concerned. 

(c) Absence of counsel. If the sepa- 
rately appointed counsel for the formal 
board is absent, the appointed assistant 
counsel, if any, may, in the discretion of 
the board, act as counsel and the pro- 
ceedings may continue. Otherwise, the 
board shall communicate the fact of the 
absence to the convening authority who 
may appoint other counsel or assistant 
counsel, or may direct that the junior 
member of the board assume the duties 
of counsel and that the board continue 
with its proceedings. 

(d) Qualifications. It is not necessary 
that counsel for a formal board of in- 
vestigation have any particular qualifi- 
cations. In the interest of orderly pro- 
ceedings and when available, however, 
convening authorities are encouraged to 
appoint a qualified lawyer as counsel. If 
an understanding of the matters under 
investigation involves a high degree of 
technical knowledge, 
should be given to the appointment of 
counsel or assistant counsel who possess 
this technical knowledge. 


§ 719.506 Applicable court of inquiry 
provisions. 


As a general rule, the principles and 
rules of procedure applicable to courts of 
inquiry set forth in §§ 719.401 through 
719.435 are to be applied, insofar as prac- 
ticable and not otherwise modified by 
provisions in this chapter. In addition 
to the applicable provisions of §§ 719.251 
through 719.307, the following are appli- 
cable to formal boards of investigation. 


Reporters and interpreters, § 719.407. (When 
a verbatim record of proceeding has been 
directed.) 

Procedure, § 719.408. 

Preliminary procedures, § 719.409. 

Meeting of the board, § 719.410. 

Adjournment, § 719.411. 

Rules of evidence, § 719.412. 

Presence of party, § 719.413. 

Order of presentation, § 719.416. 

Interviewing witnesses, § 719.418. 

Exclusion of witnesses, § 719.419. 

Examination of witnesses, § 719.420. 

Affidavits, § 719.421. 

Documentary evidence, § 719.422. 

Exhibits, § 719.424. 

Communications with convening authority, 
§ 719.425. 

Visiting scene of incident, § 719.426. 

Statement of parties, § 719.427. 

Report by the board, § 719.429. 

Findings of fact, opinions and recommenda- 
tions, §§ 719.430 through 719.432. 

Disagreement among members, § 719.433. 

Obligation of secrecy, § 719.484. 

Preparation and submission of the record, 
§ 719.435. (Provisions concerning a verba- 
tim record are applicable only when the 
formal board of investigation has been 
directed to submit a verbatim record of 
proceedings.) 


§ 719.507 Challenge. 


(a) Basis. There is no authority to 
make or entertain a challenge of a mem- 
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ber of a formal board of investigation. 
If, however, any party to an investiga- 
tion has reason to believe that a member 
should not sit, he may present evidence 
to show such reason. A party may ex- 
amine a member relative to his fitness as 
a member and such examination may be 
under oath or not, at the discretion of the 
party. If requested, counsel for the 
board will administer the appropriate 
oath set forth in § 719.415. 

(b) Determination. The board will not 
decide the issue but shall report the 
facts to the convening authority who 
shall determine if the member shall con- 
tinue to sit. Copies of the communica- 
tion and reply will be appended to the 
record. Convening authorities should be 
liberal in passing on objections to mem- 
bers in the interest of keeping the pro- 
ceedings completely. impartial. 


§ 719.508 Oaths. 


Members and counsel of a formal 
board of investigation are not.sworn. The 
appropriate oaths for reporters, inter- 
preters, and witnesses set forth in § 719.- 
415 shall be administered by counsel for 
the board. 


§ 719.509 Attendance of witnesses. 


A formal board of investigation has 
no power to subpoena witnesses. Other 
than respecting the power of subpoena, 
the provisions of § 719.417 apply to 
formal factfinding bodies. 


§ 719.510 Arguments. 


The provisions of § 719.428 apply to 
formal boards of investigation. If, how- 
ever, the junior member of the board is 
designated or acts as counsel for the 
board, he shall not make an argument. 
In this event, only the parties or their 
counsel may make argument. 


FORMAL ONE-OFFICER INVESTIGATIONS 


§ 719.511 Composition 
ment. 


A formal one-officer investigation shall 
consist of one commissioned officer and 
may be convened in writing by any of- 
ficer in command. See §§ 719.256(b) and 
719.502. Whenever practicable, the in- 
vestigating officer should be senior to any 
designated party. See § 719.502(d). 
Counsel for the investigation may be 
appointed, but is not required. 


§ 719.512 Procedure. 


A formal one-officer investigation is 
governed by the rules and principles pre- 
scribed for a formal board of investiga- 
tion (§§ 719.501 through 719.510) inso- 
far as those rules and principles can be 
applied to a single officer investigator. 
The mission of the officer must be given 
primary consideration in the determina- 
tion of procedural questions not covered 
by the sources of guidance. The investi- 
gating officer shall sign the record. 


§ 719.513 Challenge. 


A duly designated party has no right of 
challenge, but when a party raises the 
issue that an investigating officer cannot 
approach the factfinding mission with an 
open mind, the facts should be reported 


and appoint- 
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to the convening authority for appropri- 
ate action. The officer designated to con- 
duct the one-officer investigation is not 
subject to examination by the party. 


Subpart M—Informal Investigations * 
§ 719.601 Composition 


ment. 


Informal factfinding bodies may be 
composed either of a single investigator 
or of two or morc members. The single 
informal investigator and members of an 
informal board of investigation may be 
commissioned or warrant officers, senior 
enlisted persons or mature civilian em- 
ployees of the Department of the Navy. 
If practicable, the member or members 
of an informal investigation should not 
be junior to any person whose conduct 
or performance of duty will be subject to 
inquiry. Ordinarily, counsel is not ap- 
pointed for an informal factfinding body. 


§ 719.602 Appointing order. 


(a) General. Informal  factfinding 
bodies may be convened by either an oral 
or written order of any officer in com- 
mand (§ 719.256(b)). In any case in 
which other than commissioned officers 
are appointed, or in which the appoint- 
ing order expressly convenes an informal 
board of investigation, the factfinding 
body so convened will be an informal 
factfinding body under §§ 719.601- 
719.608. 

(b) Content. The appointing order 
should in every case direct the factfind- 
ing body to report findings of fact despite 
the circumstance that this duty is im- 
posed as a part of appointment under 
these regulations, and should, when de- 
sired, expressly direct that opinion or 
opinions and recommendations be sub- 
mitted. In any case of doubt or ambiguity 
as to the scope and extent of the investi- 
gation desired, the appointing order 
should recite the specific purpose of the 
investigation and provide explicit in- 
structions as to the scope of the inquiry. 
The appointing order may direct that 
testimony or statements of some or all 
witnesses be taken under oath, and may 
direct that testimony of some or all wit- 
nesses be recorded verbatim; but in any 
case in which both such actions are di- 
rected, the convening authority,.to avoid 
confusion, should expressly indicate that 
notwithstanding these directions he is 
appointing an informal factfinding body, 
if such be the case. In any case in which 
detailed instructions are provided to an 
informal factfinding body, consideration 
should be given to the issuance of a writ- 
ten appointing order. 


§ 719.603 Parties. 


Parties (see §§ 719.301 through 1719.- 
307) before an informal factfinding body 
may not be designated by the convening 
ow thereof or by such factfinding 

ody. 


§ 719.604 Oaths. 


A single informal investigator and 
members of informal boards are not 
sworn. When an informal factfinding 


and appoint- 
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body takes testimony or statements of 
witnesses under oath, it should utilize 
the oath prescribed in § 719.415. 


§ 719.605 Procedures. 


Inasmuch as an informal factfinding 
body does not perform the collateral 
function of affording a hearing (see 
§ 719.251(b) (2)), it is free to determine 
and utilize the most effective methods of 
seeking out, uncovering, collecting, an- 
alyzing and recording all information 
which is or may be relevant to a 
determination of all the facts and 
circumstances of the subject under in- 
quiry. For example, if a board, it may 
divide aspects, witnesses or evidentiary 
facets of the inquiry among the mem- 
bers for individual investigation and 
development, holding no collective meet- 
ing until an initial review is made of all 
the information collected to determine its 
completeness. It may call witnesses be- 
fore the assembled members to present 
testimony in a formal manner or it may 
obtain relevant information from the 
witnesses by informal personal interview, 
correspondence, telephone inquiry, or 
other means. In short, an informal fact- 
finding body may employ any method 
which it finds most efficient and effective 
in performing its investigative function. 


§ 719.606 The investigation. 


(a) General. Facts and circumstances 
of an incident or matter under investiga- 
tion are most often proved or disproved 
by (1) inferences drawn from real 
(tangible) evidence, (2) documentary 


evidence, and (3) testimony or state- 


ments of witnesses. In addition, some 
facts or circumstances may be of such 
common, indisputable knowledge that no 
need exists to obtain specific evidence: to 
support them. In this latter category are, 
for example, general facts and laws of 
nature, general facts of history, the loca- 
tions of major elements of the Navy or 
Marine Corps, the organization of the 
Department of Defense and its compo- 
nents, and similar items. Compare, for 
example, paragraph 147a, MCM 1969. 
(b) Real evidence. (See also § 719.424) 
Whenever the condition, location or other 
characteristic of an item of real evi- 
dence is of value in adducing conviction 
concerning the existence or nonexistence 
of a fact, the item or a photograph, de- 
scription or other suitable reproduction 
thereof should be included in the report 
of investigation, together with the neces- 
sary statements of witnesses identifying 
the item and certifying to the accuracy 
of the reproduction. If the physical lay- 
out of a room, compartment or other 
structure is relevant, the investigation 
should consider the desirability of in- 
cluding in the report plans or charts of 
the space. If the interrelated location of 
items in a general avea is of factual sig- 
nificance, maps, aerial photographs or 
similar projections may be of value in 
the report. In addition, the investigator 
or board members should not overlook 
their own value as witnesses respecting 
real evidence. If a member observes items 
and gains impressions therefrom not ade- 


quately portrayed by a photograph, 


chart, map, or other representation, he 
should record his impressions respecting 
the iteras and include such statement as 
an enclosure to the report. 

(c) Documentary evidence. Documen- 
tary evidence is that taken from records, 
documents, letters, diaries, reports, exist- 
ing statements, and other written, 
printed or graphic sources by which the 
existence or nonexistence of a fact may 
be indicated. This type of evidence is 
often the best and most persuasive evi- 
dence available. Single investigators and 
boards should be alert to discover all 
such items which may be relevant to the 
matter under inquiry and to attach the 
originals or copies thereof (see also 
§ 719.424(c) ) to the report. 

(d) Testimony or statements of wit- 
nesses—(1) Witnesses not suspected of 
misconduct or improper performance of 
duty. Ordinarily, statements of wit- 
nesses will be obtained during an in- 
formal interview in which a witness re- 
lates his knowledge and it is then reduced 
to writing and signed; however, in the 
discretion of the single investigator or 
board, witnesses may be called and their 
testimony elicited formally, i.e., by means 
of recorded questions and answers. If the 
former method of obtaining a statement 
is utilized, the single investigator or 
board should assist the witness in pre- 
paring his written statement to avoid 
excessive inclusion of irrelevant material 
or the omission of important facts and 
circumstances which are within the 
knowledge of the witness; at the same 
time, any suggestion of coaching or in- 
dicating the existence or nonexistence 
of facts to the witness must be scrupu- 
lously avoided. 

(2) Witnesses suspected of an offense, 
misconduct or improper performance of 
duty. Ordinarily, the single investigator 
or board should collect all relevant infor- 
mation from all available sources other 
than persons suspected of misconduct or 
improper performance of duty before in- 
terviewing such persons. This will avoid 
premature or totally unfounded sus- 
picions in some cases and will extend an 
additional measure of protection to those 
who are ultimately suspected. After all 
information from other sources is col- 
lected, if the scope of the inquiry dictates 
that an interview with a person or per- 
sons so suspected should be conducted, 
such person or persons will be given the 
following advice and warning and will 
be accorded all of the enumerated rights 
upon request therefor: 

(i) That the person is suspected of 
having committed the following of- 

(ii) That he has the right to remain 
silent, 

(iii) That he has the right to consult 
with and to obtain a lawyer, either 2 
civilian lawyer retained by him at his 
own expense or, if he wishes, a Navy or 
Marine Corps authority will appoint a 
military lawyer to act as his counsel with- 
out cost, 


(iv) That he has the right to have re- 


‘tained civilian lawyer or appointed mili- 


tary lawyer present during the interview, 
and 
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(v) That he has the right to terminate 
the interview at any time and for any 
reason. 

(3) Witnesses suffering from a disease 
or injury. A member of the armed forces, 
prior to being asked to sign any state- 
ment relating to the origin, incurrence, 
or aggravation of any disease or injury 
that he has suffered, shall be advised 
that he has a statutory right not to sign 
such a statement and may not be re- 
quired to do so. See § 719.306. 

(e) Rules of evidence. An informal 
factfinding body is not bound by the for- 
mal rules of evidence applicable before 
courts-martial, and may collect, consider 
and include in the record any matter of 
reasonable believability or authenticity 
which is relevant to the matter under 
inquiry. In general, however, care should 
be taken to authenticate, i.e., to indicate 
the genuiness, of real and documentary 
items or reproductions thereof enclosed 
with the report by simple certifications of 
correctness of copies or statements of 
authenticity, where necessary. State- 
ments of witnesses should be signed by 
the witnesses concerned or be certified to 
be the true substance or verbatim tran- 
script of oral statements made by them. 

(f) Participation of an expert as a 
member. A person possessing technical 
knowledge may be appointed to an in- 
formal factfinding body either for full 
participation or for the limited purpose 
of utilizing his special experience. If 
appointed for this limited purpose, he 
need not participate in any aspect of the 
inquiry that does not concern his _ spe- 
cialty. The investigative report in such 
cases will make clear any limited par- 
ticipation by a member. 

(g) Classified material. See § 719.259 
(ce). ; 


§ 719.607 Communications with conven- 
ing authority. 


If at any time during the investigation 
it should appear, from the evidence ad- 
duced or otherwise, that circumstances 
exist in the light of which the convening 
authority might consider it advisable to 
enlarge, restrict, or otherwise modify the 
scope of the inquiry or to change in any 
respect any instruction provided in the 
appointing order, a report should be made 
to the convening authority. The conven- 
ing authority may take such action on 
this report as he, in his discretion, deems 
appropriate. i 


§ 719.608 Investigative report. 


(a) Form and contents in general. In 
all cases an investigative report in letter 
form shall be submitted. It shall consist 
of a preliminary statement and findings 
of fact, opinions and recommenda- 
tions when directed by the convening 
authority, and enclosures. 

(b) Preliminary statement. The pur- 
pose of the preliminary statement is to 
inform the convening and reviewing au- 
thorities that the requirements as to pro- 
curement of all reasonably available 
evidence and the directives of the con- 
vening authority have been met. After 
setting forth the nature of the investi- 
gation, it will set forth in detail the dif- 
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ficulties encountered in the investiga- 
tion, if any; any limited participation in 
the investigation by a member; and any 
other information necessary for a com- 
plete ‘understanding of the case. The 
itinerary of the investigator or board in 
obtaining information is not required. 

(c) Findings of fact. The findings of 
fact represent the evaluation of the evi- 
dence and information received and col- 
lected. The findings must be as specific 
as possible as to times, places, persons, 
and events. Each fact may be made a 
separate finding, or facts may be 
grouped into a narrative. It is for the 
factfinding body to determine which 
method is the most effective presentation 
for a particular case. 

(d) Opinions. Opinions are the logi- 
cal inferences or conlusions which flow 
from the facts. The investigation will ex- 
press its opinions when directed to do so 
by the convening authority. 

(e) Recommendations. Recommenda- 
tions will be made only when the conven- 
ing authority has so directed in his or- 
der appointing the factfinding body. If 
required, such recommendations as are 
specifically directed and those which ap- 
propriately flow from the findings of 
fact and expressed opinions shall be 
made. If trial by court-martial is recom- 
mended, a charge sheet, signed and sworn 
to by a member joining in the recom- 
mendation, shall be prepared and sub- 
mitted as an enclosure to the investiga- 
tive report. MCM 1969, paragraph 29. If 
a punitive letter of reprimand or admoni- 
tion or a nonpunitive letter is recom- 
mended, a draft of the recommended let- 
ter will be prepared and forwarded as an 
enclosure to the investigative report. 

(f) Enclosures. The written appoint- 
ing order, if any was issued, will be the 
first enclosure. Subsequent enclosures 
will contain all the evidence developed 
by the investigation. Each statement, 
affidavit, transcript of testimony, photo- 
graph, map, chart, document, or other 
exhibit will be made a separate enclo- 
sure. The signatures of the board mem- 
bers to the basic report constitute au- 
thentication of all enclosures thereto; 
individual authentication or witnessing, 
however, is indicated in the situations 
dealt with in § 719.606 (b), (c), and (e). 

(g) Signing and authentication. (1) 
All persons who participated in the in- 
vestigation shall sign the investigative 
report. This includes all persons who par- 
ticipated in the investigation at the time 
of the findings, even though their par- 
ticipation was limited. 

(2) If there are two members of an in- 
formal board of investigation and they 
cannot agree on findings of fact, opin- 
ions, or recommendations, the report 
shall be signed by the senior member. 
The other member shall, in a signed dis- 
senting report, state clearly the parts 
of the report with which he disagrees, 
with his reasons therefor. If the infor- 
mal board consists of three members, the 
majority shall provide the report of the 
board and the signed minority report of 
the dissenting member, stating his rea- 
sons for dissent, shall be included. 
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PART 755—CLAIMS FOR INJURIES TO 
PROPERTY UNDER ARTICLE 139 OF 
THE UNIFORM CODE OF MILITARY 
JUSTICE * 


Sec. 

755.1 
755.2 
755.3 
755.4 
755.5 
755.6 
755.7 


Statutory authority. 


Claims not cognizable. 

Limitations of applications. 

Complaint by injured party. 

Investigation. 

Action to be taken by commanding 
officer and higher authority where 
offenders are members of one com- 
mand. 

Action to be taken by commanding 
officer and higher authority where 
offenders are members of different 
commands. 

755.9 Reconsideration. 

755.10 Effect of court-martial proceedings. 


AvuTHoritTy: The provisions of this Part 755 
issued under secs. 831, 939, 5031, 70A Stat. 
48, 78, 278, as amended, sec. 301, 80 Stat. 379; 
5 U.S.C. 301, 10 U.S.C. 831, 939, 5031; E.O. 
11430, 33 F.R. 13502, Sept. 14, 1968. 


Note: The Uniform Code of Military Jus- 
tice (10 U.S.C. 801-940) is referred to in this 
part as “the Code”. The Manual for Courts- 
Martial, United States, 1969 (E.O. 11430, 33 
F.R. 13502, Sept. 14, 1968) is referred to in 
this part as “MCM 1969”. 


§ 755.1 Statutory authority. 


This chapter outlines procedures for 
administrative settlement of claims when 
property is willfully damaged or wrong- 
fully taken by members of the armed 
forces. (Article 139 of the Code.) 


§ 755.2 Scope. 


Claims for damage, loss, or destruc- 
tion of property caused by a person or 
persons in the naval service, subject to 
the limitations in this section, are within 
the provisions of article 139 of the Code, 
only if such damage, loss, or destruction 
is caused by riotous conduct, acts of 
depredation, or acts showing such reck- 
less and wanton disregard of the prop- 
erty rights of others that a willful dam- 
age or destruction is implied. Acts of the 
type punishable under article 109 of the 
Code are cognizable under article 139. 
However, redress for damages resulting 
from such acts is not to be confused 
with disciplinary action under article 109 
or any other article of the Code. See 
§ 755.10. Charges against pay under these 
regulations shall be made against the 
pay of persons shown to have been prin- 
cipal offenders or accessories. Member- 
ship in a certain organization or detach- 
ment and presence at the scene, alone, 
at the time the damages were sustained, 
are not sufficient in themselves to make 
a@ person a principal or an accessory. 
There must be some evidence of active 
or passive participation. 


§ 755.3 Claims not cognizable. 


The following claims are not payable 
under this chapter: 

(a) Claims payable under other regu- 
lations: Claims for damage, loss, or de- 
struction of property which are payable 
by the Government under the provisions 


1Derived from Chapter X JAG Manual, 
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of General, Personnel, or Foreign Claims 
Regulations set forth in Parts 750 
through 753 of this chapter. No charge 
will be made under the regulations in 
this part against the pay of any person 
in the naval service to reimburse the 
claimant or the Government for pay- 
ments warranted under other regulations 
or other statutes. 

(b) Claims resulting from simple neg- 
ligence: Claims for damage, loss, or de- 
struction of property resulting from 
simple negligence, whether or not within 
the scope of employment. 

(c) Claims of subrogees: Any portion 
of a loss covered by insurance, whether 
carried by the offender, the claimant, or 
a third party. 

(d) Claims for personal injury or 
death. 

(e) Acts or omissions within the scope 
of employment: Claims for damage, loss, 
or destruction of property resulting from 
acts or omissions, while the offender 
is acting within the scope of his 
employment. 

(f{) Absence of riotous or violent con- 
duct: Claims arising from larceny, 
wrongful appropriation, forgery or de- 
ceit, where the wrongful taking is ac- 
complished under conditions of stealth, 
deception, trickery, or device, unaccom- 
panied by riotous or violent conduct; or 
claims for damages arising from breach 
of contract. 

(g) Government property: Reim- 
bursement for damage, loss, or destruc- 
tion of property of the United States. 


§ 755.4 Limitations of applications. 


(a) Time limitations. In order for a 
claim to be cognizable under article 139 
of the Code, a complaint out of which 
such claim arises must have been made 
to military authority within 30 days of 
the date of the incident complained of. 

(b) Aliens. Claims of aliens under 
article 139 of the Code, in addition to the 
exclusionary limitations of these regula- 
tions, are subject to all laws and regula- 
tions controlling payments to aliens in 
effect at the time of action on the claim. 
If the claimant is a national of a country 
at war with the United States, or an ally 
of such foreign country, the claim will 
not be approved unless it be determined 
that the claimant is friendly to the 
United States. 

(c) Limitation of amount of assess- 
ment. No assessment exceeding the 
amount of $250 will be made against the 
pay of any offender under the provisions 
of article 139 of the Code for any single 
act or incident. 

(d) Acts of property owner. When the 
acts or omissions of the owner, his les- 
see, or his agent were a proximate con- 
tributing factor to the loss or damage of 
the property involved, assessment will 
not be made against any offender in ex- 
cess of that amount for which he 
is found to be directly and solely 
responsible. 

(e) Only direct damages considered. 
Assessment will be made only for direct 
physical damages. Indirect, remote, or 
inconsequential damage will not be 
considered. 
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§ 755.5 Complaint by injured party. 


(a) Ordering investigation. Whenever 
a complaint is made to a commanding 
officer that willful damage has been done 
to property or that property has been 
wrongfully taken by members of the 
naval service, and the nature of the dam- 
age or wrongful taking it within the pur- 
view of article 139 of the Code, the com- 
manding officer, if he has authority to 
convene special courts-martial and if an 
alleged offender is a member of his com- 
mand, shall order an investigation of the 
matter. If the alleged offender is not a 
member of his command, he shall for- 
ward the complaint and all evidence 
which can be obtained locally to the com- 
manding officer of the alleged offender. 
If the command of an alleged offender 
is not known, the complaint and all evi- 
dence which can be obtained locally shall 
be sent to the Chief of Naval Personnel or 
the Commandant of the Marine Corps, 
whichever is appropriate, for forwarding. 
If the commanding officer of an alleged 
offender does not have authority to con- 
vene special courts-martial, he shall for- 
ward the complaint to his superior with 
such authority, who shall, for the pur- 
poses of article 139, be considered the 
commanding officer of the offender. If 
the incident complained of occurred at 
a place remote from the command of the 
alleged offender, and the commanding 
officer of the alleged offender so requests, 
the commanding officer of the naval ac- 
tivity located nearest the place of the 
incident shall order an investigation of 
the matter as required by article 139 of 
the Code and the regulations in this 
part. Upon completion of such investiga- 
tion, the record thereof shall be forward- 
ed to the commanding officer who re- 
quested the investigation for action re- 
quired by § 755.7. Where more than one 
offender or more than one command is 
involved, the matter shall be handled 
by a single investigation, if practicable. 
In this connection see §§ 719.257 and 
755.8. 

(b) Advice to claimant. The com- 
manding officer who orders the investi- 
gation of the complaint shall fully advise 
the claimant by the most practicable 
means, that: 

(1) In order for a claim to be cogniz- 
able under article 139 of the Code, the 
claimant must be within the provisions 
of § 750.30(a). 

(2) A claim shall be presented, if prac- 
ticable, in triplicate. It should contain a 
statement setting forth the amount of 
the claim, insurance coverage, and avail- 
able detailed facts and circumstances 
surrounding the incideut from which the 
claim arose. When there is more than 
one claimant as a result of a single in- 
cident, each such claimant must file a 
claim separately and individually. The 
claim shall be personally signed by the 
claimant or his duly authorized agent or 
representai.ve. The appropriate portions 
of § 750.32 set forth additional informa- 
tion and evidence- which ordinarily 
should be supplied by a person making 
claim for damage or loss of property. 

(3) Such claim must be submitted to 
the investigating body as expeditiously 
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as possible and not later than 30 days 
from the date of this advice. 


§ 755.6 Investigation. 


(a) General. The procedure for re- 
dress of injuries to property (article 139 
of the Code) is accomplished by the use 
of a formal investigation or a court of in- 
quiry. The claim is the subject of in- 
quiry by either of these bodies, and the 
rules governing the appropriate type of 
investigation are applicable. 

(b) Factfinding body. The factfinding 
body appointed to investigate a complaint 
under article 139 of the Code shall con- 
sist of from one to three commissioned 
officers. Article 139(a) of the Code. Sub- 
ject to the provisions of these regula- 
tions, pertinent portions of §§ 750.37 and 
750.38 respecting matters to be ascer- 
tained in investigating property damage 
are applicable. The claim of the owner or 
custodian of the property involved shall 
be made an enclosure to the record of 
proceedings of the factfinding body. 

(c) Statutory requirements and 
powers. Under the authority of article 
139 of the Code, witnesses may be sum- 
moned to testify at the investigation in 
the same manner as for courts-martial. 
See MCM 1969 paragraph 115. However, 
when an investigation is convened to in- 
quire into other matters in addition to 
investigating a complaint under article 
139, the power of subpoena shall not be 
used to compel the attendance of wit- 
nesses whose testimony is not directly 
related to the article 139 claim. Witnesses 
before such investigations shall be exam- 
ined on their oath or affirmation. Deposi- 
tions, documents, and other evidence may 
be received in evidence. 

(d) Rights of an alleged offender. An 
alleged offender shall, if practicable, be 
accorded the rights of a party. See 
§§ 719.301 through 719.307. If such rights 
are not accorded an alleged offender, and 
such rights have not been waived by him, 
he shall, prior to any charge being made 
against his pay, be afforded the oppor- 
tunity to inspect the record of proceed- 
ings or a copy thereof. He shall, in such 
a case, submit a signed statement in 
regard thereto or to the effect that he 
does not desire to make such a state- 
ment. If, by reason of unauthorized 
absence or other factors, the rights of a 
party can not be afforded to an alleged 
offender, a full and complete report of 
the reasons therefor shall be included in 
the record of proceedings. If, at the time 
of the convening of an article 139 investi- 
gation, the identity of an offender is 
unknown, the investigation shall pro- 
ceed with the subject matter of the in- 
quiry. However, as soon as the identity 
of the offender becomes known, such 
person shall be called before the investi- 
gation (unless such action is impractical 
by reason of unauthorized absence or 
other factors), designated as a party to 
the investigation and accorded his rights 
as such. Such proceedings and any waiver 
on the part of the offender shall be re- 
corded verbatim. A person in an unau- 
thorized absence or desertion status 


shall, while in such status, be considered 
as having waived his rights as a party 


to the investigation. Upon termination 
of the unauthorized absence or desertion, 
such person shall, if practicable, be ac- 
corded the rights of a party as to any 
portion of the investigation which has 
not then been completed. 

(e) Measure of damages. The inquiry 
or investigation is to be guided by the 
General Claims Regulations (Part 750 
of this chapter) in determining the 
measure of damages as a basis for recom- 
mending assessment. 


(f) Findings. The investigation shall 
make findings of fact as to the necessary 
elements set forth in the regulations in 
this part pertaining to the validity of 
the claim under consideration and shall 
state its findings of fact and opinions, 
as appropriate, as to the person or per- 
sons responsible for the damage concern- 
ing which the claim is filed. It shall fur- 
ther, using the appropriate measure of 
damages, determine the amount of dam- 
age incurred by the property owner. 

(g) Recommendations. The factfind- 
ing body shall make recommendations as 
to the amount to be assessed and charged 
against the pay of the responsible party 
or parties. If more than one person is 
found to be responsible, recommenda- 
tions shall be made as to the amount to 
be assessed against each offender. 

(h) Consolidation of investigations. A 
formal investigation conducted under 
article 139 of the Code may be combined 
with an investigation required for any 
other reason. 


§ 755.7 Action to be taken by command- 
ing officer and higher authority 
where offenders are members of one 
command. 


(a) Action by commanding officer. 
When there is one offender or, if more 
than one, all of the offenders are mem- 
bers of the command of the officer who 
has ordered the investigation, such offi- 
cer shall determine, in taking action on 
the record of such investigation, whether 
the claim is within the provisions of ar- 
ticle 139 of the Code and the regulations 
in this part. If he finds that the claim is 
within such provisions, he will fix the 
amount to be assessed against the of- 
fender or offenders. Subject to the limi- 
tations of § 755.4, charges totaling the 
amount of damages assessed and ap- 
proved shall be made in such proportion 
as may be deemed just upon the pay of 
those shown to have been principals or 
accessories. 

(b) Review. If the commanding officer 
has authority to convene a general court- 
martial, no additional review of the in- 
vestigation is required as to redress of 
injuries to property. If the commanding 
officer does not have general court-mar- 
tial jurisdiction, the original of the in- 
vestigation, with the commanding offi- 
cer’s action thereon approving or disap- 
proving the claim, will be forwarded to 
the officer exercising general court-mar- 
tial jurisdiction over the command. A 
copy of the report will be filed at the 
command concerned. Upon receipt by 
the officer exercising general court-mar- 
tial jurisdiction, the report, as approved 
or disapproved, will be reviewed. Such 
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reviewing authority shall place his action 
on the record and return the record to 
the commanding officer who, after not- 
ing his order or other actions thereon, 
will forward it to the Judge Advocate 
General via any other appropriate com- 
mands. The final action of a commanding 
officer directing a charge against the pay 
of an offender, or in the denial of a 
claim, shall be consistent with the re- 
viewing authority’s action. The claim- 
ant and offender or offenders shall be 
informed of such final order. Any deter- 
mination that the claim is invalid, or 
that no members of the command were 
pecuniarily responsible, will be promptly 
communicated to the claimant. 

(c) Charge against pay. The amount 
ordered by the commanding officer shall, 
as provided in the Navy Comptroller 
Manual, be charged against the pay of 
the offender and the amounts so col- 
lected will be paid to the claimant. The 
amount charged in any single month 
against the pay of an offender under 
article 139 of the Code shall not exceed 
one-half of the basic pay of the offender. 
The basic pay of an offender shall be as 
defined in paragraph 126h(2), MCM 
1969. The action by the commanding of- 
ficer in ordering the assessment against 
the pay of an offender will be conclusive 
on any disbursing officer for payment by 
him to the claimant of the damages as- 
sessed, approved, charged, and collected. 


§ 755.8 Action to be taken by command- 
ing officer and higher authority 
where offenders are members of 
different commands. 


(a) Action by common superior. 
Where the offenders are members of 
different commands the investigation or 
investigations conducted under article 
139 of the Code shall be forwarded, if 
practicable, to the common superior who 
exercises general court-martial juris- 
diction. In such cireumstances, a com- 
manding officer who ordered an investi- 
gation shall not make charges against 
the pay of an offender, but shall make 
recommendations in this regard. If an 
alleged offender was neither accorded 
the rights of a party nor subsequently 
afforded the right to inspect the in- 
vestigative report and make a statement 
thereon, a copy of the report will be 
forwarded to such offender for his in- 
spection and his statement regarding 
the incident or to the effect that he does 
not desire to make such a statement. 
This statement will be forwarded to the 
superior exercising general court-mar- 
tial jurisdiction who is to adjudicate the 
claim. The common superior commander 
shall fix the amount, if any, to be as- 
sessed against an offender and direct 
the appropriate commanding officers to 
take action accordingly. See § 755.7 (b) 
and (c). The Common superior shall for- 
ward the record, with his action and all 
statements appended, to the Judge Ad- 
vocate General via appropriate 
commands. 


(b) Forwarding to SECNAV (JAG). 
Where it is not practicable or possible to 
carry out the procedure prescribed in 
§ '755.8(a), the investigation or investi- 
gations shall be forwarded to the Secre- 
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tary of the Navy (Judge Advocate Gen- 
eral) who will take action in the matter. 
Commanding officers, in such a situa- 
tion, are not to make charges against the 
pay of an offender until directed by the 
Secretary of the Navy (Judge Advocate 
General) . 


§ 755.9 Reconsideration. 


In the absence of newly discovered 
evidence, an adjudication pursuant to 
these regulations shall be final except as 
to the Secretary of the Navy (Judge Ad- 
vocate General). In the event of newly . 
discovered evidence deemed sufficient to 
warrant reopening the matter, further 
investigation shall be conducted by the 
commanding officer and forwarded with 
recommendations to the Judge Advocate 
General. 


§ 755.10 Effect of court-martial pro- 
ceedings. 


Administrative action under these reg- 
ulations is separate and distinct from 
and is not affected by any disciplinary 
action against the offender; conse- 
quently, a person may be tried and 
punished for violation of the Code with- 
out regard to proceedings under these 
regulations. The two proceedings, one 
disciplinary and the other administra- 
tive, are legally independent of each 
other and action in one proceeding is not 
determinative in the other; the court- 
martial is of a criminal nature and the 
assessment of damages is of a civil na- 
ture. Acquittal or conviction of the al- 
leged offender by court-martial is evi- 
dence but is without independent 
controlling effect upon the proceedings 
under article 139 of the Code or approval 


or denial of a claim thereunder. 
Dated: November 20, 1968. 


[SEAL] D. D. CHAPMAN, 
Rear Admiral, U.S. Navy, Acting 
Judge Advocate General of the 
Navy. 


[F.R. Doc. 68-14265; Filed, Dec. 30, 1968; 
8:45 a.m.] 


Title S9—ANIMALS AND 
ANIMAL PRODUCTS 


Chapter IlIl—Consumer and Marketing 
Service; Meat Inspection, Depart- 
ment of Agriculture 


SUBCHAPTER A—MEAT INSPECTION 
REGULATIONS 


PART 327—IMPORTED PRODUCTS 


Chilled Fresh or Frozen Boneless 
Manufacturing Meat 


On August 30, 1968, there was pub- 
lished in the FrepErRAL REGISTER (33 F.R. 
12259) « notice of a proposal to amend 
Part 327 of the Federal Meat Inspection 
Regulations (9 CFR Part 327) to provide 
for the use of predetermined sampling 
plans in the inspection of imported meat 
products. 

After due consideration of all relevant 
matters in connection with the notice of 
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proposed rule making and under the au- 
thority of the Federal Meat Inspection 
Act (34 Stat. 1260, as amended by 81 
Stat. 584, 21 U.S.C. 601 et seq.) the reg- 
ulations are amended as set forth below: 

Statement of considerations. The pur- 
pose of the proposed amendments is to 
-provide a more efficient procedure for 
inspection of chilled fresh or frozen 
boneless manufacturing meat of cattle, 
sheep, swine, goats, and equines offered 
for importation. 

Paragraph 327.8(m) of the Regulations 
provides that all lots of imported frozen 
boneless manufacturing meat shall be 
sampled and that the sample shall be 
completely defrosted and given a thor- 
ough examination. The inspection stand- 
ards for foreign frozen meat are the same 
as those used for domestic frozen meat. 
Under the regulations it has been the 
practice to permit an importer whose lot 
has been refused entry to sort out identi- 
fiable portions of the lot which contain 
the defects, reexport or render these 
portions incapable of use as human food, 
and resubmit the balance of the lot for 
reinspection (including resampling) for 
acceptance for entry. This procedure is 
costly to the Consumer Protection 
Programs. 

Equal protection will be afforded to 
consumers of meat products and unnec- 
essary inspection costs will be avoided by 
use of the procedures outlined below 
when a portion of the lot offered for in- 
spection is identified as consisting of a 
different type of meat or as having been 
prepared in a different production run 
than the remainder of the lot. In such 


cases an evaluation of the inspection ~ 


findings for each portion separately will 
result in a more valid disposition of the 
product in each portion. The procedures 
are also appropriate in case of prolonged 
delay in unloading from ships any large 
lot of product consisting of several such 
portions offered for inspection. 

Accordingly, Part 327 of the aforesaid 
regulations is amended as follows: 

1. Section 327.8(m) is amended to 
read: 


§ 327.8 Import meat or meat food 
products; program inspection; ar- 
rival, time and place; movement 
from port of entry. 


* + * + * 


(m) A sufficient sampling inspection 
shall be made of each lot of foreign 
chilled fresh or frozen fresh meat, in- 
cluding defrosting if necessezy, to deter- 
mine its condition (see § 327.22). 


* * ~ * * 


2. A new § 327.22 is added to Part 327 
to read: 


§ 327.22 Special inspection procedures 
for chilled fresh or frozen boneless 
manufacturing meat. 


(a) Definitions; sampling; standards. 
(1) All lots of imported frozen boneless 
manufacturing meat will be sampled and 
such samples defrosted for inspection in 
accordance with this paragraph. The in- 
spector will select from each lot the ap- 
propriate number of cartons specified 
by the table of sampling plans contained 
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in the current U.S. Department of Agri- 
culture Manual of Meat Inspection Pro- 
cedures.’ The total sample for inspec- 
tion will consist of the necessary number 
of 12-pound units drawn from these car- 
tons. The 12-pound units selected will 
be completely defrosted and subjected to 
a thorough examination. Inspection 
standards for foreign fresh meat shall 
be the same as those used for domestic 
frozen meat, subject to the provisions of 
this section. 

(2) Frozen boneless manufacturing 
meat is meat from cattle, sheep, swine, 
goats, horses, mules, and other equines 
that has all bone removed and is cut 
into pieces or trimmings, frozen into a 
compact block of any shape and suitable 
for slicing or chopping in fhe manu- 
facturing of meat food products. Indi- 
vidual pieces or trimmings must not be 
smaller than a 2-inch cube or a piece 
comparable in size. As used in this sec- 
tion, the term “frozen” includes “chilled 
fresh,” and “lot” means any amount of 
frozen boneless manufacturing meat of 
one species, similarly packaged, shipped 
from one establishment, and offered for 
import inspection under one or more 
foreign inspection certificates. 

(b) Lots refused entry. Reinspection 
(including resampling) will be provided 
for any lot of frozen boneless manu- 
facturing meat which was refused entry 
under this section on the basis of the 
original evaluation of the sample thereof, 
only if there is reason to question the 
judgment of the inspector in making the 
evaluation. If, in other cases, any por- 
tion of any lot refused entry is identi- 
fied by markings as consisting of any 
particular type of meat (e.g., as made 
from beef trimmings or from chucks or 
rounds) which differs from all other 
types of meat in the lot or is identified by 
a production date or shift mark which 
distinguishes it from all other meat in the 
lot, the eligibility of each such portion 
of the lot for importation will be eval- 
uated upon the basis of the original in- 
spection findings and in accordance with 
standards specified for this purpose in 
instructions issued to the inspectors.’ 
Portions of the lot so found eligible for 
entry will be admitted and the remainder 
of the lot will be refused entry. 

(c) Certain lots found to qualify as 
lots for entry. If it is found upon initial 
evaluation of the sample of any lot of 
frozen boneless manufacturing meat 
that the lot as a whole meets the inspec- 
tion standard for entry but such lot in- 
cludes any portion identified by mark- 
ings as consisting of any partieular type 
of meat different than all other types of 
meat in the lot or identified by a dif- 
ferent production date or shift mark 
than the remainder of the lot, the eligi- 


1Copies of such table are available, upon 
request, from the Processed Food Inspection 
Division, Consumer and Marketing Service, 
U.S. Department of Agriculture, Washington, 
D.C. 20250. 

2The instructions may be obtained, upon 
request, from the Processed Food Inspection 
Division, Consumer and Marketing Service, 
U.S. Department of Agriculture, Washing- 
ton, D.C. 20250. 


bility for importation of such portion of 
the lot shall be evaluated, upon the basis 
of the original inspection findings and in 
accordance with standards specified for 
this purpose in instructions issued to the 
inspectors.’ Any portion of the lot found 
ineligible for entry upon such evaluation 
will be refused entry and the remainder 
of the lot will be admitted. 

(d) Lots for which unloading is de- 
layed. If a portion of a lot is unloaded 
from a ship on any day and the unload- 
ing of the remainder of the lot is being 
delayed beyond the following day, the 
eligibility for importation of each por- 
tion which is identified by markings as 
consisting of any particular type of meat 
different than all other types of meat in 
the lot or identified by a different pro- 
duction date or shift mark than the re- 
mainder of the lot, may be evaluated at 
the importer’s request separately in ac- 
cordance with standards specified for 
this purpose in instructions issued to 
the inspectors.’ 


(Sec. 21, 34 Stat. 1260, as amended, 81 Stat. 
584, 21 U.S.C., Supp. ITI, § 621; 29 F.R. 16210, 
as amended; 32 F.R. 11741, as amended) 


To implement the changes in the reg- 
ulations, the instructions to the inspec- 
tors which appear in the Manual of 
Meat Inspection Procedures, with respect 
to the inspection of imported, frozen 
boneless manufacturing meat, are being 
revised.’ 


Effective date. This amendment will 
become effective January 20, 1969. 


Done at Washington, D.C., this 26th 
day of December 1968. 


R. K. Somers, 
Deputy Administrator, 
Consumer Protection. 


[F.R. Doc. 68-15571; Filed, Dec. 30, 1968; 
8;48 a.m.] 


Title 12—BANKS AND BANKING 


Chapter Il—Federal Reserve System 


SUBCHAPTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 


PART 224—DISCOUNT RATES 


Changes in Rates 


Pursuant to section 14(d) of the Fed- 
eral Reserve Act (12 U.S.C. 357), and for 
the purpose of adjusting discount rates 
with a view to accommodating commerce 
and business in accordance with other 
related rates and the general credit 
situation of the country, Part 224 is 
amended as set forth below: 

1. Section 224.2 is amended to read as 
follows: 


§ 224.2 Advances and discounts for 
member banks under sections 13 and 
13a. 


The rates for all advances and dis- 
counts under sections 13 and 13a of the 
Federal Reserve Act (except advances 


*Instructions filed as part of the original 
document. 
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under the last paragraph of such sec- 
tion 13 to individuals, partnerships, or 
corporations other than member banks) 
are: 

A Rate 


Federal Reserve Bank of— Effective 


Boston 

New York 

Philadelphia 
SS Se ae ee 
Richmond 


2. Section 224.3 is amended to read as 
follows: 
§ 224.3 Advances to member 
under section 10(b). 
The rates for advances to member 


banks under section 10(b) of the Federal 
Reserve Act are: 


banks 


Federal Reserve Bank of— Rate Effective 


Philadelphia 
Cleveland 


DAADAAARAPAAAABAH 


3. Section 224.4 is amended to read as 
follows: 


§ 224.4 Advances to persons other than 
member banks. 


The rates for advances to individuals, 
partnerships, or corporations other than 
member banks secured by direct obliga- 
tions of the United States under the last 
paragraph of section 13 of the Federal 
Reserve Act are: 

Federal Reserve Bank of— Rate Effective 
Dee. 18, 1968 

Do. 
I dit cannaditcisusicinat 
Cleveland 


St. Louis 
Minneapolis 


For the reasons and good cause found 
as stated in § 224.7, there is no notice, 
public participation, or deferred effective 
date in connection with this action. 


(12 U.S.C. 248(i). Interprets or applies 12 
U.S.C. 357) 


Dated at Washington, D.C., the 20th 
day of December 1968. 


By order of the Board of Governors. 


[SEAL] RosBeErT P. FORRESTAL, 
Assistant Secretary. 


[F.R. Doc. 68-15498; Filed, Dec. 30, 1968; 
8:45 a.m.] 
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Chapter V—Federal Home Loan Bank 
Board 


SUBCHAPTER C—FEDERAL SAVINGS AND LOAN 
SYSTEM 


[No. 22,441] 
PART 545—OPERATIONS 


Insured Loans and Title Purchase 


DECEMBER 26, 1968. 

Resolved that, notice and public pro- 
cedure having been duly afforded (33 
F.R. 16126) and all relevant material 
presented or available having been con- 
sidered by it, the Federal Home Loan 
Bank Board, upon the basis of such con- 
sideration, hereby amends Part 545 of 
the rules and regulations for the Federal 
Savings and Loan System (12 CFR 545) 
for the purpose of implementing section 
304(b) of the Housing and Urban Devel- 
opment Act of 1968 (Public Law 90-448, 
approved Aug. 1, 1968) to authorize Fed- 
eral savings and loan associations to 
invest in loans insured by the Secretary 
of Housing and Urban Development 
made for the purpose of financing pur- 
chases by homeowners of the fee simple 
title to property on which their homes 
are located, by adding, immediately after 
§ 545.8-2, a new § 545.8-3 as follows, ef- 
fective December 31, 1968: 


§ 545.8-3 Insured loans for title pur- 
chase. 

Without regard to any other provision 
of this part except §§ 545.6-8 and 545.8-2, 
a Federal association which has a Char- 
ter in the form of Charter K (Rev.) or 
Charter N may invest in loans, or inter- 
ests therein, made for the purpose of 
financing the purchase by homeowners 
of the fee simple title to property on 
which their homes are located and as to 
which the association has the benefit of 
insurance under section 240 of the Na- 
tional Housing Act, as amended, or of a 
commitment or agreement for such 
insurance. 

(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 F.R. 4981, 
3 CFR, 1943-48 Comp., p. 1071) 

Resolved further that, since the 
amendment made hereby relieves restric- 
tion, publication of said amendment for 
the period specified in § 508.14 of the 
general regulations of the Federal Home 
Loan Bank Board and 5 U.S.C. 553(d) 
prior to the effective date of said amend- 
ment is‘ unnecessary, and the Board 
hereby provides that said amendment 
shall become effective as hereinbefore set 
forth. 


By the Federal Home Loan Bank 
Board. 


[SEAL] JACK CARTER, 
Secretary. 


[F.R. Doc. 68-15536; Filed, Dec. 30, 1968; 
8:47 a.m.] 
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Title 13—BUSINESS CREDIT 
AND ASSISTANCE 


Chapter I—Small Business 
Administration 
[Amdt, 2 (Rev. 4) ] 


PART 107—SMALL BUSINESS 
INVESTMENT COMPANIES 


Purchases of Securities From Another 
Licensee and Control of Small 
Business Concern 


On October 22, 1968, the Small Busi- 
ness Administration published in the 
FEDERAL REGISTER (33 F.R. 15603) pro- 
posed amendments to 13 CFR Part 107 
which would (a) amend § 107.807 to per- 
mit a Licensee to sell portfolio debt obli- 
gations to another Licensee with up to 90 
percent recourse against default; and 
(b) amend § 107.901 to relieve certain 
presumptions with respect to control 
over a small business concern. 

Interested persons were invited to sub- 
mit written comments and suggestions 
for consideration within 15 days after 
publication of the notice of proposed rule 
making in the FepERAL RecistTer. After 
consideration of the comments received 
and other factors involved, it has been 
decided to adopt the proposed amend- 
ments with certain modifications. The 
text of the amendments set out below is 
identical with that of the proposed 
amendments published October 22, 1968, 
except that (a) language has been added 
to § 107.807 to specify that all types of 
debt securities of small business con- 
cerns may be sold with 90 percent re- 
course to another Licensee, and that the 
outstanding amount for which the sell- 
ing Licensee may be liable due to such 
recourse against default shall continue to + 
be counted against its 20 percent “over- 
line” limit with respect to the issuer 
small concern; and (b) as to small busi- 
ness concerns whose voting securities are 
held by 50 or more shareholders, control 
will not be presumed except with respect 
to more than 25 percent of the outstand- 
ing voting securities, or a block of 20 or 
more percent of the outstanding voting 
securities which is as large as or larger 
than the largest other outstanding block 
of such securities. 

Accordingly, pursuant to authority 
contained in section 308 of the Small 
Business Act of 1958, Public Law 85-699, 
72 Stat. 694, as amended, Part 107 of 
Subchapter B, Chapter I, of Title 13 of 
the Code of Federal Regulations, as re- 
vised in 33 F.R. 326, and amended in 
33 F.R. 11147, is hereby amended as 
follows: 

1. Section 107.807 is amended to read 
as follows: 3 


§ 107.807 Purchases of securities from 


another Licensee. 


A Licensee may exchange with or pur- 
chase: for cash from another Licensee 
portfolio securities (or any interest 
therein) acquired from small business 
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concerns by such Licensee or any other 
Licensee (a) without recourse against 
the seller (except for such liability as 
may result from the falsity of represen- 
tations or warranties as to matters of 
fact) or (b) in the case of portfolio secu- 
rities consisting of evidence of indebted- 
ness issued by an obligor small business 
concern (§ 107.302(b) (2) or 107.401), 
with recourse against the seller not to 
exceed 90 percent of the amount of the 
debt outstanding at the time of default 
by such concern. (and with full recourse 
against the seller for such liability as 
may result from the falsity of its repre- 
sentations or warranties as to matters 
of fact): Provided, however, That (1) a 
Licensee shall not have invested at any 
one time more than one-third of its total 
assets in securities of small business con- 
cerns acquired through such exchanges 
or purchases, and (2) the outstanding 
amount for which the selling Licensee 
may be liable due to recourse against de- 
fault, pursuant to this paragraph (b), 
shall be included in its 20 percent limit 
applicable to investments in a single 
concern under § 107.301(c). 

2. Paragraph (b) of §107.901 is 
amended to read as follows: 


§ 107.901 Control of 


concern. 


small business 


* * * * * 


(b) Presumption of control. Control 
over a small business concern will be pre- 
sumed to exist whenever a Licensee, or 
a- Licensee and its Associates or two or 
more Licensees acting in concert, own, 
hold, or control, directly or indirectly, 
voting securities equivalent to (1) more 
than 50 percent of the outstanding vot- 
ing securities, if the voting securities of 
such concern are held by less than 50 
shareholders; or (2) more than 25 per- 
cent of the outstanding voting securi- 
ties or a block of 20 or more percent of 
the outstanding voting securities which 
is as large as or larger than the largest 
other outstanding block of such securi- 
ties, if the voting securities of such con- 
cern are held by 50 or more shareholders. 
This presumption may be rebutted by 
the submission of appropriate evidence 
satisfactory to SBA. 

Effective date. In view of the deter- 
mination made that it is in the public 
interest that these amendments be ap- 
plied promptly to the Small Business 
Investment Company program, they 
shall become effective on the date of their 
publication in the FepERAL REGISTER. 


Dated: December 20, 1968. 


Howarp J. SAMUELS, 
Administrator. 


[F.R. Doc. 68-15509; Filed, Dec. 30, 1968; 
5 8:45 a.m.] 
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Title 15—COMMERCE AND 
FOREIGN TRADE 


Chapter Vi—Business and Defense 
Services Administration, Depart- 
ment of Commerce 


PART 610—ADJUSTMENT 
ASSISTANCE FOR FIRMS | 


Cross REFERENCE: For transfer of Part 
310 of Chapter III of Title 48 to this title 
see note to Title 48, infra. 


——_ 


Chapter X—Office of Foreign Direct 
Investments, Department’ of Com- 
merce 


PART 1000—FOREIGN DIRECT 
INVESTMENT REGULATIONS 


Subpart M—Affiliated Foreign Na- 
tionals of Air Carriers Engaged in 
Foreign Air Transportation 


Notice is hereby given that the Of- 
fice of Foreign Direct Investments (the 
“Office’) -has added to the Foreign Di- 
rect Investment Regulations (the “reg- 
ulations”) a new Subpart M—“Affiliated 
Foreign Nationals of Air Carriers En- 
gaged in Foreign Air Transportation.” 
This amendment is applicable to direct 
investment after the effective date of the 
regulations and is effective as of the date 
of publication in the FEDERAL REGISTER. 
New Subpart M permits, if a direct in- 
vestor so elects, the exclusion from net 
transfers of capital (as determined un- 
der § 1000.313 (b) and (c) of the regu- 
lations) any increases in certain equip- 
ment accounts of incorporated or unin- 
corporated foreign branches of U.S. flag 
air carriers provided that the equipment 
is necessary to the carrier’s operations in 
foreign air transportation. If the election 
is made, related charges for depreciation 
or other expenses must also be excluded 
in determining earnings of affiliated for- 
eign nationals (as determined under 
§ 1000.306(c). 

A direct investor electing under this 
subpart must do so as to all affiliated for- 
eign nationals in all scheduled areas. The 
election may be made for any compliance 
year beginning with 1968. The election is 
made by so stating on the last quarterly 
report for the year for which it is made. 
Once made, the election is thereafter 
binding on the direct investor and may 
not be changed for subsequent years 
without the permission of the Secretary. 

The subpart does not apply to affiliated 
foreign nationals of direct investors if 
the direct investors themselves are not 
air carriers. It also does not apply to af- 
filiated foreign nationals of direct in- 
vestors if the equipment is not reasonably 
necessary to the direct investor’s own 
operations in foreign air transportation, 
as distinguished from any separate oper- 
ations in air transportation of the affili- 
ated foreign national or the operations of 
third persons to whom the direct investor 
or the affiliated foreign national may be 


providing support or selling parts and 
services. 

Notice is also hereby given that the 
Office is presently considering for adop- 
tion for 1969, alternative possibilities for 
defining “annual earnings” under 
§§ 1000.504(a) (4) and 1000.506(a) (1) to 
be applicable to direct investors who are 
air carriers engaged in foreign air trans- 
portation. Any such amendments will be 
issued in proposed form before adoption. 
Written comments or suggestions with 
respect to such additional amendments 
to the regulations should be addressed to 
the Chief Counsel, Legal Division, Office 
of Foreign Direct Investments, Depart- 
ment of Commerce, Washington, D.C. 
20230. 

This subpart relieves restrictions on di- 
rect investment by air carriers. Publi- 
cation in proposed form is therefore 
unnecessary. 

New Subpart M adopted hereby is as 
follows: 


§ 1000.1301 Exclusions. 


(a) For purposes of determining 
transfers of capital to incorporated or 
unincorporated affiliated foreign na- 
tionals, for any period (including the 
years 1965 and 1966), a direct investor 
who is an “air carrier” or “supplemental 
air carrier’, engaged in “foreign air 
transportation” as those terms are de- 
fined in the Federal Aviation Act of 1958 
as amended, 49 U.S.C. § 1301 (3), (21), 
and (32), may elect to exclude from such 
transfers (i) flight equipment expend- 
able parts described in Civil Aeronautics 
Board asset account number (“CAB 
No.”’) 1310, (ii) aircraft engines de- 
scribed in CAB No. 1602, and (iii) flight 
equipment rotable parts and assemblies 
described in CAB No. 1608; Provided, 
That if such assets are so excluded, the 
direct investor Shall also exclude, in 
calculating the amount of such trans- 
fers, reserves for depreciation or obsoles- 
cence or like reserves associated with 
such assets, and shall exclude all charges 
to depreciation expense or any other 
charges against earnings associated with 
such assets; And provided further, That 
such assets are reasonably necessary to 
the direct investor’s operations in foreign 
air transportation. 

(b) The election provided under this 
section shall be made as to any compli- 
ance year commencing with 1968 by 
stating that a § 1000.1301 election is made 
on the cover page of the last quarterly 
report for such year on Form FDI-102 
timely filed by the direct investor pur- 
suant to § 1000.602(b) (2) and by filing 
with said Form FDI-102, if not previ- 
ously filed, an appropriately revised base 
period report on Form FDI-101. An elec- 
tion made pursuant to this section shall 
be binding and effective as to all assets 
meeting the requirements of paragraph 
(a) of this section and shall be binding 
and effective as to the year for which 
the election is made and for all succeed- 
ing years. Such an election may not 
thereafter be changed without the con- 
sent of the Secretary. 
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(Sec. 5, Act of Oct. 6, 1917, 40 Stat. 415, as 
amended, 12 U.S.C. 95a; E.O. 11387, Jan. 1, 
1968, 33 F.R. 47) 


CHARLES E. FIERO, 
Director, Office of 
Foreign Direct Investments. 


DECEMBER 24, 1968. 


[F.R. Doc. 68-15480; Filed, Dec. 30, 1968; 
8:45 a.m.] ' 


Chapter Xl—Office of the Special 
Representative for Trade Negotia- 
tions 


PART 1101—-CREATION, ORGANI- 
ZATION, AND FUNCTIONS 


PART 1102—ESTABLISHMENT AND 
OPERATION OF COMMITTEE 


PART 1111—REGULATIONS OF 
TRADE INFORMATION COMMITTEE 


Cross REFERENCE: For: transfer of 
Chapter II of Title 48 to this title see note 
to Title 48, infra. 


Title 19—CUSTOMS DUTIES 


Chapter I—Bureau of Customs, De- 
partment of the Treasury 
[T.D. 69-13] 


PART 16—LIQUIDATION OF DUTIES 


Countervailing Duties; Canned Toma- 
toes and Canned Tomato Concen- 
_ trates From Italy 


Notice of reduction of countervailing 
duties imposed under section 303, Tariff 
Act of 1930, by reason of the payment or 
bestowal of a bounty or grant on expor- 
tation of canned tomatoes and canned 
tomato concentrates from Italy, § 16.24 
(f) of the Customs Regulations, 
amended. 

In Treasury Decision 68-112, published 
in the FreperaL RecisTer on April 19, 
1968, the net amount of the bounty or 
grant on canned tomatoes and canned 
tomato concentrates was ascertained and 
determined or estimated to be 18 per- 
cent of the invoice value but not more 
than 1,800 Italian lire per 100 kilos of 
canned tomatoes and 15 percent of the 
invoice value but not more than 3,300 
Italian lire per 100 kilos of canned 
tomato concentrates. 

Information now available indicates a 
reduction in the amount of bounty or 
grant being paid on canned tomatoes and 
canned tomato concentrates exported 
from Italy on and after November 27, 
1968. 

In accordance with section 303 of the 
Tariff Act of 1930, as amended (19 U.S.C. 
1303), the net amount of the bounty or 
grant on canned tomatoes and canned 
tomato concentrates exported from Italy 
on and after November 27, 1968, has 
been ascertained and determined or 
estimated, and such net amount is hereby 
declared to be 1,500 Italian lire per 100 
kilos of canned tomatoes and 3,000 
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Italian lire per 100 kilos of canned 
tomato concentrates. 

Effective on November 27, 1968, and 
until further notice, upon entry for con- 
sumption or withdrawal from warehouse 
for consumption of such dutiable canned 
tomatoes or canned tomato concentrates 
imported directly or indirectly from 
Italy, which were exported from Italy 
on or after November 27, 1968, and which 
benefit from such bounty or grant, there 
shall be collected, in addition to any other 
duties estimated or determined to be 
due, countervailing “uties in the amount 
ascertained in accordance with the above 
declaration. 

The table in § 16.24(f) of the Customs 
Regulations is amended by inserting 
after the last line under “Italy—Canned 
tomatoes and canned tomato concen- 
trates * * *” the number of this Treas- 
ury Decision in the column headed 
“Treasury Decision” and the words 
“New rate” in the column headed 
“Action”’. 

(R.S. 251, secs. 303, 624, 46 Stat. 687, 759; 
19 U.S.C. 66, 1303, 1624) 


[SEAL] LESTER D. JOHNSON, 


Commissioner of Customs. 
Approved: December 26, 1968. 
MATTHEW J. MARKS, 


Acting Assistant Secretary 
of the Treasury. 


[F.R. Doc. 68-15543; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 20—EMPLOYEES' 
BENEFITS 


‘Chapter I!l—Social Security Adminis- 


tration, Department of Health, Edu- 
cation, and Welfare 


[Reg. No. 1, further amended] 


PART 401—DISCLOSURE OF OFFICIAL 
RECORDS AND INFORMATION 


Information Relating to Unethical 
Medical Practices or Unprofessional 
Conduct and Information Regard- 
ing Services Furnished 


Regulation No. 1 of the Social Security 
Administration, as amended (20 CFR 
401.1 et seq.) is further amended as set 
forth below. 

Section 401.3 is amended by adding 
paragraphs (q) and (r) to read as 
follows: 


§ 401.3 Information which may be dis- 
closed and to whom. 


Disclosure of any such file, report, or 
other paper, or information, is hereby 
authorized in the following cases and 
for the following purposes: 


* * * * * 


(q) Information obtained by carriers 
and intermediaries in the administra- 
tion of title XVIII of the Act indicating 
unethical practices or a course of unpro- 
fessional conduct by a physician or other 
practitioner in furnishing services to 
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beneficiaries may, after securing proper 
professional advice, be disclosed to an 
official of a medical or other applicable 
professional society or to an official of 
a State licensing board: Provided, That 
disclosure under this paragraph shall be 
made only upon obtaining authorization 
of the beneficiary where he is the source 
of the information, unless medical or 
other considerations would make it in- 
appropriate to obtain such consent. 

(r) Information obtained in the ad- 
ministration of title XVIII of the Act 
with regard to services furnished a benc- 
ficiary by providers of services, physi- 
cians, and other persons furnishing serv- 
ices may, where the beneficiary has no 
legal representative, upon written re- 
quest, be disclosed to the spouse, an 
immediate relative or member of the 
household of the beneficiary, or, for good 
cause shown, to any other person who 
has evidenced a demonstrable concern in 
protecting the interests of the bene- 
ficiary: Provided, That disclosure under 
this paragraph shall be made only upon 
authorization by the beneficiary, unless 
medical or other considerations would 
make it inappropriate to obtain such 
consent. The term “legal representative” 
as used in this paragraph has the same 
meaning as in § 401.4(d). 

Effective date. The foregoing amend- 
ment shall become effective on the date 
of publication in the FeperaL REGISTER. 
(Secs. 1102, 1106, and 1871, 49 Stat. 647, as 
amended, 53 Stat. 1398, as amended, 79 Stat. 
331; sec. 5 of Reorganization Plan No. 1 of 


1953, 67 Stat. 18, 631; 42 U.S.C. 1302, 1306, 
and 1395bh) 


Dated: December 11, 1968. 


ROBERT M. Batt, 
Commissioner of Social Security. 


Approved: December 24, 1968. 
Witeo0r J. CoHEN, 
Secretary of Health, 
Education, and Welfare. 


[F.R. Doc. 68-15546; Filed, Dec. 30, 1968; 
8:48 a.m.] 


[Regs. No. 4, further amended] 


PART 404—FEDERAL RETIREMENT, 
SURVIVORS, AND DISABILITY IN- 
SURANCE (1950 —) 


Subpart D—Old-Age, Disability, De- 
pendents’ and Survivors’ Insurance 
Benefits; Period of Disability 


MISCELLANEOUS AMENDMENTS 


Regulations No. 4 of the Social Secur- 
ity Administration, as amended (20 CFR 
404.1 et seq.), are further amended to 
read as follows: 

1. In § 404.350 paragraphs (a) and (b) 
are amended to read as follows: 


§ 404.350 “One-half support” defined. 


(a) Applicability. One of the require- 
ments for entitlement to a husband’s, 
widower’s, or parent’s insurance benefit 
under sections 202(c) (1) (C), 202(f) (1) 
(D), and 202(h) (1) (B) (i) of the Act, 
respectively, is that the person claiming 
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such benefit was receiving at least one- 
half support from the insured individual 
at a specified time. (For exceptions to 
this requirement in the case of husband’s 
or widower’s insurance benefits see 
§§ 404.316(b) and 404.331(b).) Under the 
Social Security Amendments of 1965 
(Public Law 89-97), a requirement for 
entitlement to a wife’s insurance benefit 
as a divorced wife, a widow’s insurance 
benefit as a surviving divorced wife, or 
a mother’s insurance benefit as a sur- 
viving divorced mother under sections 
202(b) (1) (D), 202(e) (1) (D), and 202(g) 
(1) (F) Gi) of the Act, respectively, is that, 
at a specified time, she was receiving at 
least one-half support from the insured 
individual, or she was receiving substan- 
tial contributions from such individual 
(pursuant to a written agreement), or 
there was in effect a court order for sub- 
stantial contributions to her support 
from such individual. Under section 202 
(g) (1) (F) of the Act, prior to the 1965 
amendments, one of the requirements for 
entitlement to a mother’s insurance bene- 
fit as a former wife divorced (now desig- 
nated as a “surviving divorced mother”) 
was that, at a specified time, she was re- 
ceiving from her deceased former hus- 
band (pursuant to agreement or court 
order) at least one-half of her support. 
One-half support may be required in 
some cases to establish dependency of 
a child on its stepfather, stepmother, 
adopting father, or adopting mother and 
(under the law in effect prior to the 
Social Security Amendments of 1967 
(Public Law 90-248)) to establish de- 
pendency of a child on its natural or 
adopting mother. 

(b) What constitutes “at least one- 
half support.” (1) Except as provided in 
subparagraph (2) of this paragraph, a 
person is receiving at least one-half of 
his support from the insured individual 
at a specified time if such individual, for 
a reasonable period (as defined in para- 
graph (e) of this section) before the 
specified time, made regular contribu- 
tions, in cash or kind, to such person’s 
support and the amount of such contri- 
butions equaled or exceeded one-half of 
such person’s support during such 
period. 

(2) A legally adopted child, for the 
purposes of section 202(d) (9) (B) (i) of 
the Act, shall be considered to be receiv- 
ing at least one-half of his support from 
the insured individual for the year before 
the applicable time specified in section 
202(d) (9) (B) (i) if such individual made 
a contribution, in cash or kind, to such 
child’s support in each of the 12 months 
preceding the applicable time and the 
total of such contributions over the en- 
tire 12-month period equaled or exceeded 
one-half of such child’s support for the 
year. 

2. Section 404.351 is amended to read 
as follows: 


§ 404.351 Agreement, court order, and 
substantial contributions defined. 


(a) Agreement for substantial contri- 
butions after August 1965. For purposes 
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of section 202(b) (1) (D), 202(e) (1) (D), 
and 202(g) (1) (F) (i) (IID of the Act, the 
term “written agreement” means an 
agreement signed by the former husband 
providing for substantial contributions 
by him for the claimant’s support. It 
must be in effect at the applicable time 
but it need not be legally enforceable. 
“Substantial contributions pursuant to 
a written agreement” means contribu- 
tions (as defined in § 404.350(d)) that 
are regular and sufficient to constitute a 
material factor in the cost of the claim- 
ant’s support. Generally, the claimant 
must actually by receiving the contribu- 
tions at the applicable time. However, if 
the former husband had been making 
such contributions toward the claimant’s 
support, but, prior to the applicable time, 
was either forced to stop making such 
contributions, or to decrease the amount 
of his contributions because of circum- 
stances beyond his control (such as 
illness or unemployment), it may be de- 
termined that he was making substantial 
contributions at the applicable time if 
the former husband would have con- 
tinued the contributions if he could and 
his failure to do so did not last for more 
than 9 months (either consecutive or 
intermittent) of the 12-month period 
ending with the applicable time. 

(b) Agreement for support prior to 
September 1965. For purposes of section 
202(g) (1) (F) in effect prior to Septem- 
ber 1965, the term “agreement” means 
a legally enforceable contract between 
the divorced wife and her former hus- 
band, made either before or after the 
divorce, by the terms of which he agreed 
to contribute to her support. 

(c) Court order for substantial con- 
tributions after August 1965. For pur- 
poses of sections 202(b)(1)(D), 202(e) 
(1) (D), and 202(g) (1) (F) (i) (IID of the 
Act, the term “court order for sub- 
stantial contributions” means any court 
order, judgment, or decree of a court of 
competent jurisdiction which requires 
regular contributions that are a material 
factor in the cost of the claimant’s sup- 
port and which is in effect at the ap- 
plicable time. If such contributions are 
required by a court order, this condition 
is met whether or not the contributions 
were actually made. 

(d) Court order for support prior to 
September 1965. For purposes of section 
202(g) (1) (F) in effect prior to Septem- 
ber 1965, the term “court order” means 
any order, judgment, or decree of a 
court of competent jurisdiction com- 
pelling the former husband of a divorced 
wife to contribute to the latter’s support 
and which is in effect at the applicable 
time. 

(Secs. 202, 205, and 1102, 49 Stat. 623, 53 
Stat. 1368, as amended, 49 Stat. 647, as 
amended, sec. 5 of Reorganization Plan No. 


1 of 1953, 67 Stat. 18, 631; 42 U.S.C. 402, 405, 
and 1302) 


3. Effective date. 'The foregoing regu- 
lations shall become effective upon pub- 
lication in the FEDERAL REGISTER. 


Dated: December 16, 1968. 


RoserT M. BALL, 
Commissioner of Social Security. 


Approved: December 26, 1968. 


WILbBuR J. COHEN, 
Secretary of Health, 
Education, and Welfare. 


[F.R. Doc. 68-15887; Filed, Dec. 30, 1968; 
8:48 a.m.] 


[Reg. No. 5] 


PART 405—FEDERAL HEALTH INSUR- 
ANCE FOR THE AGED (1965 —) 


Subpart F—Agreements With and 
Functions of Providers, Intermedi- 
aries, Carriers, and State Agencies 


ALLOWABLE CHARGES FOR WHOLE BLoop 


On December 16, 1967, there was pub- 
lished in the FEDERAL REGISTER (32 F.R. 
18050) a Notice of Proposed Rule Making 
relating to agreements and contracts 
with the Secretary of Health, Education, 
and Welfare executed under the provi- 
sions of title XVIII of the Social Security 
Act. Interested persons were given the 
opportunity to submit comments with re- 
gard to the proposed regulations con- 
tained therein. The proposed regula- 
tions, with the exception of regulations 
relating to allowable charges for whole 
blood (§ 405.609), were adopted with 
changes made as a result of comments 
received and published in the FrEpEra. 
REGISTER Of August 8, 1968 (33 F.R. 
11274), as Subpart F of Part 405, 
Title 20. 

The proposed regulations relating to 
allowable charges for whole blood (§ 405.- 
609) are now being adopted with changes 
necessitated by section 135 of Public Law 
90-248 (81 Stat. 852) relating to blood 
deductibles. 

Subpart F of Part 405 is amended by 
adding § 405.609 to read as follows: 


§ 405.609 Allowable charges; 
blood costs. 


(a) Hospital insurance program; al- 
lowable charges. A provider of services 
may charge an individual or other per- 
son for any of the first 3 pints of whole 
blood furnished the individual on or be- 
fore December 31, 1967, as an inpatient 
during a spell of illness. With respect to 
blood furnished an individual on or after 
January 1, 1968, under the hospital in- 
surance program, a provider may in 
accordance with its customary practice 
also appropriately charge the individual 
or other person for any of the first 3 pints 
of whole blood or equivalent quantities 
of packed red blood cells furnished in 
a spell of illness. Charges to the indi- 
vidual are subject to the following 
conditions: 

(1) A provider may not charge an 
individual for whole blood (or packed red 
blood cells) furnished such individual 


whole 
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more than the amount customarily 
charged by it for such items. 

(2) No charge may be made for any 
of such first 3 pints of whole blood (or 
packed red blood cells) which have been 
replaced pint for pint by, or on behalf 
of the individual, or for which arrange- 
ments have been made for replacement 
on his behalf. : 

(b) Supplementary medical insurance 
program; allowable charges. A provider 
of services may charge an individual or 
other person for any of the first 3 pints 
of whole blood or equivalent quantities 
of packed red blood cells (see however, 
§ 405.231 regarding drugs and biologicals 
which cannot be self-administered) fur- 
nished an individual in a calendar year 
beginning on or after January 1, 1968. 
Charges made to the individual or other 
person are subject to the conditions de- 
scribed in subparagraphs (1) and (2) 
of paragraph (a) of this section. 

(c) Excess charges. Any excess of such 
charge over the cost incurred by the pro- 
vider for such whole blood (or packed 
red blood cells) shall be deducted from 
any payment to such provider under this 
Part 405. ‘ 
(Secs. 1102, 1813, 1842, 1861(u), 1866, 1871, 
49 Stat. 647 as amended, 79 Stat. 309-312, 79 
Stat. 322; 79 Stat. 327-329; 79 Stat. 331; 81 
Stat. 849, 81 Stat. 852; 42 U.S.C. 1302, 1295 
et seq.) 


Effective date. The addition of 
§ 405.609 shall be effective upon publica- 
tion in the FepERAL REGISTER. 


Dated: December 18, 1968. 


RosBeErtT M. BALL, 
Commissioner of Social Security. 


Approved: December 26, 1968. 


WIzur J. COHEN, 
Secretary of Health, 
Education, and Welfare. 


{[F.R. Doc. 68-15588; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 23—HIGHWAYS 


CHANGE IN TITLE HEADING 


EpitTor1aL Note: The heading of Title 
23 of the Code of Federal Regulations is 
changed to read as set forth above. 


Title 25—INDIANS 


Chapter I—Bureavu of Indian Affairs, 
Department of the Interior 


SUBCHAPTER T—IRRIGATION PROJECTS: 
OPERATION AND MAINTENANCE 


PART 221—OPERATION AND 
MAINTENANCE CHARGES 


Indian Irrigation Projects - 


On page 16647 of the FepERAL REGISTER 
of November 15, 1968, there was pub- 
lished a notice of intention to modify 
§ 221.105 of Title 25, Code of Federal 
Regulations, dealing with the Annual 
Per Acre Assessment against the irrigable 
lands of the San Carlos Reservation by 
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increasing the annual per acre assess- 
ment against Non-Indian owned land 
and Indian owned land leased to non- 
Indians-from $16 to $22 per acre. 

Interested persons were given 30 days 
within which to submit written com- 
ments, suggestions, or objections with re- 
spect to the proposed amendments. No 
comments, suggestions, or objections 
have been received. The proposed modi- 
fication is hereby adopted without 
change as set forth below. 

Section 221.105 is modified to read as 
follows: 


§ 221.105 Charges. 


Pursuant to the acts of August 1, 1914, 
and March 7, 1928 (38 Stat. 583, 45 Stat. 
210; 25 U.S.C. 385, 387), the annual basic 
charges against the lands to which water 
can be delivered under the respective ir- 
rigation systems of the projects listed 
in this section are hereby fixed in the 
following amounts for non-Indian owned 
lands, Indian owned lands leased to non- 
Indians, and Indian owned and operated 
lands, for the calendar year 1969 and 
for each succeeding calendar year there- 
after until further notice: 


ANNUAL PER ACRE ASSESSMENT 


Non- Indian Indian 
Indian ownedland owned 
owned leasedto and op- 

land non- erated 

land 


Duck Valley: 


} . $3. 
Native hay lands . L 
Pyramid Lak . 
5. 
0 


GEORGE W. HEDDEN, 
Assistant Area Director. 


[F.R. Doc. 68-15553; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 23—LABOR 


Subtitle A—Office of the Secretary 
of Labor 


PART 90—CERTIFICATION OF ELI- 
GIBILITY TO APPLY FOR WORKER 
ASSISTANCE 


PART 91—ADJUSTMENT ASSISTANCE 
FOR WORKERS AFTER CERTIFI- 
CATION 


PART 92—ADJUSTMENT ASSISTANCE 
FOR WORKERS AFTER CERTIFICA- 
TION UNDER AUTOMOTIVE PROD- 
UCTS TRADE ACT OF 1965 
Cross REFERENCE: For, transfer of 


Chapter IV of Title 48 to this title see 
note to Title 48, infra. 


Chapter XVI—Autcmotive Agreement 
Adjustment Assistance Board 


PART 1801—ORGANIZATION, FUNC- 
TIONS, AND PROCEDURES 
Cross REFERENCE: For transfer of 


Chapter V of Title 48 to this title see 
note to Title 48, infra. 
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Title 33—NAVIGATION AND 
NAVIGABLE WATERS 


Chapter I—Coast Guard, Department 
of Transportation 


SUBCHAPTER I—ANCHORAGES 
[CGFR 68-132] 


PART 110—ANCHORAGE 
REGULATIONS 


Subpart B—Anchorage Grounds 
BALTIMORE HarRBor, Mb. 


In F.R. Doc. 68-14818 appearing at 
page 18438 in the issue for Thursday, 
December 12, 1968, in § 110.158(b) (2), 
line 6, after the word “foreseen” insert 
“circumstances create conditions of im- 
minent peril to personnel and then”. 


[CGFR 68-151] 


PART 110—ANCHORAGE 
REGULATIONS 


Subpart B—Anchorage Grounds 


GALVESTON Harbor, BOLivaR Roaps 
CHANNEL, TEx. 

1. The Commander, 8th Coast Guard 
District, by letter dated October 8, 1968, 
requested the designation and publica- 
tion of an anchorage ground at Bolivar 
Roads, northerly from Galveston Harbor 
and Bolivar Roads Channel. A public 
notice dated August 30, 1968, was issued 
by Commander, 8th Coast Guard District 
describing the proposed anchorage. All 
known interested parties were notified 
and comments or objections were re- 
quested. No objections were received. 
Dredging of this area was completed by 
the Corps of Engineers in August 1968, 
and the area has been utilized as an 
anchorage since that date. 

2. The purpose of this document is to 
establish and describe the Anchorage 
Grounds at Bolivar Roads, northerly 
from Galveston Harbor and Bolivar 
Roads Channel, Tex., as described in 33 
CFR 110.197 below. 

3. By virtue of the authority vested in 
me as Commandant, U.S. Coast Guard - 
by 14 U.S.C. 632 and the delegation in 49 
CFR 1.4(a) (3) of the Secretary of Trans- 
portation under 49 U.S.C. 1655(g) (1), 33 
CFR Part 110 is amended by inserting 
after § 110.196 a new § 110.197, to read 
as follows, and to become effective on 
and after the date of publication of this 
document in the FEDERAL REGISTER: 


§ 110.197 Galveston Harbor, 
Roads Channel, Tex. 


(a) The anchorage area. The area in 
Bolivar Roads bounded by the north 
channel edge extending west from Buoy 
“10”, latitude 29°20’48.5’’, longitude 94°-- 
42’52.5’’; thence to Buoy “12”, latitude 
29°20'43’’, longitude 94°44’46.5’’; thence 
029°. to Buoy “B”, latitude 29°21’15’’, 
longitude 94°44’27’’; thence 096° to Buoy 
“A”, latitude 29°21'05.3’’, longitude 94°- 
42'51.4’’; thence 183°30’ to the point of 


beginning. 


Bolivar 
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(b) The regulations. (1) The anchor- 
age area is for the temporary use of ves- 
sels of all types, but especially for naval 
and merchant vessels awaiting weather 
and other conditions favorable to the 
resumption of their voyages. 

(2) Except when stress of weather 
makes sailing impractical or hazardous, 
vessels shall not anchor in the anchorage 
area for periods exceeding 48 hours un- 
less expressly authorized by the Captain 
of the Port to anchor for such longer 
periods. 

(3) Vessels shall not anchor so as to 
obstruct the passage of other vessels 
proceeding to or from available anchor- 
age spaces. 

(4) Anchors shall not be placed in the 
channel and no portion of the hull or 
rigging of any anchored vessel shall ex- 
tend outside the limits of the anchorage 
area. 

(5) Vessels using spuds for anchors 
shall anchor as close to shore as. prac- 
ticable, having due regard for the pro- 
visions in subparagraph 3 of this para- 
graph. 

(6) Fixed moorings, piles or stakes, 
and floats or buoys for marking anchor- 
ages or moorings in place, are prohibited. 

(7) Whenever the maritime or com- 
mercial interests of the United States so 
require, the Captain of the Port, or his 
authorized representative, is hereby em- 
powered to shift the position of any ves- 
sel anchored or moored within the an- 
chorage area. 


(Sec. 7, 38 Stat. 1053, as amended, sec. 6(g) 


(1), 80 Stat. 940; 33 U.S.C. 471, 49 U.S.C. 
1655(g) (1); 49 CFR 1.4(a) (3)) 


Dated: December 23, 1968. 


P. E. TRIMBLE, 
Vice Admiral, U.S. Coast Guard, 
Acting Commandant. 


[F.R. Doc. 68-15566; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 33—POSTAL SERVICE 


Chapter II—Post Office Department 
PART 822—BUREAUS AND OFFICES 
Organizational Changes 


Section 822.6 Bureau of Facilities is 
amended as follows to show the current 
organization of the Realty Division, 
Bureau of Facilities. 

a. Under paragraph (g) (5), Mail Bag 
Equipment Branch, insert immediately 
after subdivision (x) thereof, and before 
“(1) Director’, the following caption: 
(h) Realty Division. 

b. Amend paragraph (h), the caption 
of which wes inserted by amendment 
above, to read as follows: 


§ 822.6 Bureau of Facilities. 


* * * * > 


(h) Realty Division—(1) Director. (i) 
Plans, develops, and administers policies, 
programs, and procedures governing ac- 
quisition, modification, management and 
disposal of real property by any means, 
including rental, leasing or Federal con- 
struction, and whether funded by GSA 


RULES AND REGULATIONS 


or the Department; serves as realty con- 
tracting office. 

(ii) Directs programing and expend- 
iture of funds for sites; for acquiring 
space by lease, rental agreement or Fed- 
eral construction, for architect and en- 
gineer services; and for alteration, re- 
modeling, extension and modernization 
of federally owned buildings occupied 
by the Post Office Department. 

(iii) Coordinates actions and require- 
ments of the Bureau of Facilities con- 
cerning approved major modernization 
or new facility projects, and occupancy 
of space in Federal buildings. 

(iv) Develops and issues Post Office 
Department regulations to implement 
and supplement Federal Procurement 
Regulations concerning construction 
contracts and associated professional 
service contracts. 

(2) Field Liaison Office. (i) Repre- 
sents the Director, Realty Division in 
reviewing and evaluating the quality and 
scope of regional real estate programs 
and implementation of headquarter’s 
policies and directives. Recommends 
action to assure immediate, as well as 
long term, regional improvement in pro- 
grams, policies and procedures; directs 
on-site improvement within previously 
established policies and procedures. 

(ii) Maintains close liaison with re- 
gional officials in developing realty infor- 
mation for use by bureau and offices 
having primary responsibility in various 
areas, aS well as assisting regional offi- 
cials in effecting Departmental policies 
and decisions. 


(3) Management Control Office. (i) 


- Directs the Division’s program for man- 


agement assistance and control with re- 
spect to forms, records, administrative 
issuances, printing and reproduction, or- 
ganization, methods, manpower, and 
security. 

(ii) Develops, implements, and pro- 
motes plans and programs to collect, 
analyze and present timely, useable in- 
formation regarding the real estate pro- 
gram. Recommends programs targets 
and highlights variances in accomplish- 
ments. 

(iii) Conducts management appraisals 
of realty activities. 

(iv) Provides staff support to branch 
chiefs in evaluating and improving 
plans, policies and operations in their 
respective areas of responsibility. 

(v) Assists in drafting, or developing 
the Division’s positions on proposed leg- 
islation relating to realty programs. 

(vi) Performs special assignments and 
other related duties as assigned by the 
Director, Realty Division. 

(4) Assistant Director for Realty 
Planning. (i) Develops and recommends 
realty policies and long-range programs 
for improvement of postal space in 
leased and Federal buildings; coordinates 
long-range plans with other Federal 
agencies. 

(ii) Analyzes long-range realty re- 
quirements and recommends program 
priorities to meet these requirements in 
relation to realty economic and funding 
projections. : 

(iii) Analyzes national and regional 
economic growth patterns and changing 


patterns of capital investments as they 
may affect long-range planning for pos- 
tal facilities; recommends establishment 
or modification of policies or programs. 

(iv) Develops budget estimates: and 
programs expenditures ffor realty 
programs. 

(v) Provides technical guidance to 
regional realty offices in the development 
gf long-range plans for improvement of 
the postal plant. 

(5) Realty Management—(i) Assist- 
ant Director. (a) Provides functional 
guidance for regional realty programs; 
reviews regional rental, leasing, and 
Federal building activities; directs ap- 
propriate corrective action as necessary. 

(b) Exercises realty contracting au- 
thority for the Department except for 
items or services specifically delegated or 
reserved by the Assistant Postmaster 
General to others or himself; admin- 
isters realty funds except those relating 
to rental payments. 

(c) Provides technical assistance in 
developing long-range realty planning 
programs. 

(d) Directs the staff and activities de- 
voted to leasing operations, realty re- 
view and property control. 

(ii) Leasing Operations Branch. (a) 
Develops and. recommends criteria, 
standards, methods, and procedures for 
the acquisition, modification, manage- 
ment, and disposal of leased postal space. 

(b) Develops and recommends criteria 
and procedures for guidance of ap- 
proved regional realty programs and as- 
sists in their implementation; main- 
tains continuing followup of regional 
lease programs and schedules. 

(c) Reviews, controls, and processes 
regional realty recommendations for 
completeness and forwards for analysis 
and decision. 4 

(d) Coordinates realty actions with in- 
terested bureaus and offices from re- 
ceipts of approved equipments to building 
occupancy. 

(e) Develops standards and criteria 
under which bidders may be declared in 
default; issues and maintains lists of 
bidders in default. 

(f) Processes lessors’ requests for con- 
ditional or absolute assignment of 
facility contracts; takes or recommends 
appropriate action. 

(g) Develops advertising packages and 
administers construction contracts for 
major facilities; prepares leases for these 
facilities. 

(h) Drafts, negotiates, and recom- 
mends appropriate action for A/E con- 
tracts. Administers executed contracts. 

(i) Provides representatives for final 
inspection and warranty surveys for 
major facilities. 

(j) Establishes and maintains realty 
files for major facility projects. 

(iii) Realty Review Branch. (a) Ana- 
lyzes proposals for acquisition, modifica- 
tion and disposal of postal space beyond 
authority delegated to regions; nego- 
tiates, if necessary with optionors or 
bidders to obtain satisfactory contract 
conditions. 

(b) Develops a realty position on 
realty contract proposals based on anal- 
ysis, experience, and market conditions; 
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recommends acceptance or rejection of 
specific proposals. 

(c) Analyzes proposals for moderniza- 
tion or abandonment of postal space in 
Federal buildings; recommends appro- 
priate action based on known and pro- 
jected economic, financial, growth, and 
utilization factors. 

(d) Reviews and analyzes regional 
awards to assure that awards are within 
delegated authority and to provide ad- 
vice on future handiing of regional cases. 

(e) Compiles and analyzes real estate 
market data for determining real estate 
values and rentals. 

(f) Coordinates and controls all realty 
aspects of major facility projects from 
inception to building construction award. 
Provides realty specialists for these 
projects. 

(g) Prepares reports of proposed lease 
actions to the Congress, as required by 
Public Law 90-15. 

(iv) Property Control Branch. (a) De- 
velops and recommends criteria, stand- 
ards, methods, and procedures for the 
acquisition, modification, management 
and disposal of postal space in federally 
owned buildings. 

(b) Maintains continuing followup on 
progress of modernization projects sub- 
mitted to GSA for accomplishment; 
maintains liaison with GSA and other 
Federal agencies on Federal property 
projects. 

(c) Develops standards and criteria 
for the acquisition of land for postal 
projects by purchase, condemnation, ‘or 
lease. 

(d) Develops and recommends stand- 
ards and criteria for assigning nonpostal 
space in Federal buildings operated by 
the Post Office Department. 

(e) Analyzes ‘specific proposals and 
recommends appropriate action for ac- 
quisition of land by methods other than 
assignable options based on known eco- 
nomic, budget and financial factors; 
maintains liaison with General Counsel 
on legal aspects. 

(f) Provides interim management and 
out-leasing of Government-owned prop- 
erty pending development for postal use. 

(g) Assists regional real estate offices 
as required in complex land acquisition 
projects and Federal property matters. 

(h) Prepares required reports of Gov- 
ernment-owned real properties controlled 
by the Post Office Department. 

(i) Contracts for, or recommends ac- 
tion to appropriate contracting officer, 
for necessary site preparation actions on 
Government-owned sites. 

(j) Develops, and after approval, for- 
wards prospectus information on postal 
public buildings to the General Services 
Administration. 


Note: The corresponding Postal Manual 
section is 822.68. 


(5 U.S.C. 301, 39 U.S.C. 501) 


TIMOTHY J. May, 
General Counsel. 
DECEMBER 26, 1968. 


[F.R. Doc. 68-15524; Filed, Dec. 30, 1968; 
8:46 a.m.] 
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Title 41—PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 


Chapter 1—Federal Procurement 
Regulations 


LATE TELEGRAPHIC BIDS 


This amendment of the Federal Pro- 
curement Regulations revises procedures 
for the treatment of telegraphic bids, 
where authorized, which are received 
later than the time set for opening of 
bids. In addition, this amendment ap- 
propriately modifies Standard Forms 33A 
and 22 to conform to the revised proce- 
dures. 


PART 1—2—-PROCUREMENT BY 
FORMAL ADVERTISING 


Subpart 1—-2.3—Submission of Bids 


Sections 1-2.303-2, 1-2.303-3, 1-2.303- 
4, and 1-2.303-6 are revised to read as 
follows: 


§ 1-2.303-2 Consideration for award. 


A late bid shall be considered for 
award only if it is received before award 
and, (a) if submitted by mail, the cir- 
cumstances outlined in § 1-2.303-3 are 
applicable, or (b) if submitted by tele- 
gram (where authorized) the circum- 
stances set forth in § 1-2.303-4 are 
applicable. 


§ 1-2.303-3 Mailed bids. 


(a) Circumstances permitting consid- 
eration for award of a late mailed bid. 
A late mailed bid received before award 
may be considered for award only if: 

(1) It was sent by registered mail or by 
certified mail for which an official dated 
post office stamp (postmark) on the 
original Receipt for Certified Mail has 
been obtained, and it is determined that 
the lateness was due solely to a delay 
in the mails (based on evidence obtained 
pursuant to § 1-2.303-3 (b), (c), and 
(d)) for which the bidder was not re- 
sponsible; or 

(2) It was received at the Govern- 
ment installation in sufficient time to 
be received at the office designated in 
the invitation by the time set for opening 
and, except for delay due to mishandling 
on the part of the Government at the 
installation, would have been received 
on time at the office designated. The 
only evidence acceptable to establish 
timely receipt at the Government instal- 
lations is that which can be established 
upon examination of an appropriate date 
or time stamp (if any) ‘of such installa- 
tion, or of other documentary evidence 
of receipt at such installation (if readily 
available) within the control of such 
installation or of the post office serving 
it. 

(b) Registered mail. The time of-mail- 
ing of a late bid mailed by registered 
mail may be determined by the date in 
the postmark on the registered mail re- 
ceipt or registered mail wrapper. The 
time of mailing shall be deemed to be 
the last minute of the date shown in such 
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postmark unless the bidder furnishes 
evidence from the post office station of 
mailing which establishes an earlier 
time. Such evidence, if appropriately 
verified in writing by the post office sta- 
tion of mailing, may consist of an entry 
in ink on the registered mail receipt 
showing the time of mailing and the 
initials of the postal employee receiving 
the item and making the entry. If the 
postmark does not show a date, the bid 
shall be deemed to have been mailed 
too late unless the bidder furnishes evi- 
dence from the post office station of 
mailing which _ establishes timely 
mailing. 

(c) Certified mail. The time of mailing 
of a late bid, mailed by certified mail 
for which a postmarked Receipt for Cer- 
tified Mail was obtained shall be deemed 
to be the last minute of the date shown 
in the postmark on such receipt, ex- 
cept where (1) the Receipt for Certified 
Mail identifies the post office station of 
mailing and the bidder furnishes evi- 
dence from such station that the busi- 
ness day of that station ended at an ear- 
lier time, in which case the time of 
mailing shall be deemed to be the last 
minute of the business day of that sta- 
tion; or (2) an entry in ink on the Re- 
ceipt for Certified Mail, showing the 
time of mailing and the initials of the 
postal employee receiving the item and 
making the entry, is appropriately veri- 
fied in writing by the post office station 
of mailing, in which case the time of 
mailing shall be the time shown in the 
entry. If the postmark does not show a 
date, the bid shall be deemed to have 
been mailed too late. 

(d) Delivery time. Information con- 
cerning the normal time for mail deliv- 
ery shall be obtained by the procuring 
activity from the postmaster,- superin- 
tendent of mails, or a duly authorized 
representative for that purpose, of the 
post office serving that activity. When 
time permits, such information shall be 
obtained in writing. 


§ 1-2.303-4 Telegraphic bids. 


A late telegraphic bid received before 
award shall not be considered for award, 
regardless of the cause of the late receipt, 
including delays caused by the telegraph 
company, except for delays due to mis- 
handling on the part of the Government 
in its transmittal to the office designated 
in the invitation for bids for the receipt 
of bids, as provided for bids submitted 
by mail (see § 1-2.303-3(a) (2)). 


* * * * * 


§ 1-2.303-6 Notification to late bidders. 


(a) Where a late mailed bid is re- 
ceived and it is clear from available 
information that under § 1-2.303-2 such 
late bid cannot be considered, the con- 
tracting officer, or his authorized rep- 
resentative, shall promptly notify the 
bidder that his bid was received late and 
will not be considered (see also § 1-2.303- 
1). However, where a late bid is trans- 
mitted by registered mail and received 
before award but it is not clear from 
available information whether the bid 
can be considered, or in any case of a 
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late bid transmitted by certified mail 
and received before award, the bidder 
shall be promptly notified substantially 
as follows: 


Your bid in response to Invitation for Bids 
ee CS ee , Was received 
after the time for opening specified in the 
Invitation. Accordingly, your bid will not be 
considered for award unless (1) there is re- 
ostved 290th FOU BY wncsnncenenx , clear and 

(date) 

convincing evidence from the post office sta- 
tion of mailing which establishes the date 
(and time, if possible) that the. bid was 
deposited with that station, and (2) it is 
determined by the Government that the late 
receipt was due solely to a delay in the mail 
for which you are not responsible. In the 
case of certified mail, the original post- 
marked Receipt for Certified Mail must be 
furnished and is the only evidence acceptable 
under (1) above, except that, where the Re- 
ceipt for Certified Mail identifies the post 
Office station of mailing, evidence from such 
station of its closing time or written verifica- 
tion by such station of an approved time 
entry on the receipt are also acceptable. 


(b) Where a late telegraphic bid is 
received and it is clear from available 
information that under § 1—2.303-2 such 
late bid cannot be considered, the con- 
tracting officer, or his authorized rep- 
resentative, shall promptly notify the 
bidder that his bid was received late 
and will not be considered (see also 
§ 1-2.303-7). 


PART 1-7—-CONTRACT CLAUSES 


The table of contents for Part 1-7 is 
amended by adding new entries as 
follows: 


Sec. 
1-7.101-35 Late offers and modifications or 
withdrawals. 
1-7.602-1 Late bids and modifications or 
¥ withdrawals. 
Subpart 1—7.1—Fixed-Price Supply 
Contracts 


Section 1-7.101-35 is added as follows: 


§ 1-7.101-35 Late offers and modifica- 
tions or withdrawals. 


The following clause is prescribed for 
appropriate use in accordance with 
§ 1-16.101(b). 


LATE OFFERS AND MODIFICATIONS OR 
WITHDRAWALS 


(This paragraph applies to all advertised 
solicitations. In the case of Department of 
Defense negotiated solicitations, it shall also 
apply to late offers and modifications (other 
than the normal revisions of offers by 
selected offerors during the usual conduct of 
negotiations with such offerors) but not to 
withdrawal of offers. Unless otherwise pro- 
vided, this paragraph does not apply to 
negotiated solicitations issued by civilian 
agencies.) 


(a) Offers and modifications of offers (or 
withdrawals thereof, if this solicitation is 
advertised) received at the office designated 
in the solicitation after the exact hour and 
date specified for receipt will not be con- 
sidered unless: (1) They are received before 
award is made; and either (2) they are 
sent by registered mail, or by certified mail 
tor which an official dated post office stamp 
(postmark) on the original Receipt for Cer- 
tified Mail has been obtained and it is de- 
termined by the Government that the late 
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receipt was due solely to delay in the mails, 
for which the offeror was not responsible; 
or (3) if submitted by mail (or by telegram 
if authorized). it is determined by the Gov- 
ernment that the late receipt was due solely 
to mishandling by the Government after 
receipt at the Government installation: Pro- 
vided, That timely receipt at such instal- 
lation is established upon examination of an 
appropriate date or time stamp (if any) of 
such installation, or of other documentary 
evidence of receipt (if readily available) 
within the control of such installation or 
of the post office serving it. However, a mod- 
ification of an offer which makes the terms 
of an otherwise successful offer more favor- 
able to the Government will be considered 
at any time it is received and may thereafter 
be accepted. 

(b) Offerors using certified mail are cau- 
tioned to obtain a Receipt for Certified Mail 
showing a legible, dated postmark and to 
retain such receipt against the chance that 
it will be required as evidence that a late 
offer was timely mailed. 

(c) The time of mailing of late offers sub- 
mitted by registered or certified mail shall 
be deemed to be the last minute of the date 
shown in the postmark on the registered 
mail receipt or registered mail wrapper or 
on the Receipt for Certified Mail unless the 
offeror furnishes evidence from the post of- 
fice station of mailing which establishes an 
earlier time. In the case of certified mail, the 
only acceptable evidence is as follows: (1) 
Where the Receipt for Certified Mail iden- 
tifies the post office station of mailing, evi- 
dence furnished by the offeror which estab- 
lishes that the business day of that station 
ended at an earlier time, in which case the 
time of mailing shall be deemed to be the 
last minute of the business day of that sta- 
tion; or (2) an entry in ink on the Receipt 
for Certified Mail showing the time of mail- 
ing and the initials of the postal employee 


_ receiving the item and making the entry, 


with appropriate written verification of such 
entry from the post office station of meil- 
ing, in which case the time of mailing shall 
be the time shown in the entry. If the post- 
matk on the original Receipt for Certified 
Mail does not show a date, the offer shall not 
be considered. 


Subpart 1—7.6—Fixed-Price 
Construction Contracts 


Section 1-—7.602-1 is added as follows: 
§ 1-7.602-1 Late bids 


tions or withdrawals. 


The following clause is prescribed for 
appropriate use in accordance with 
§ 1-16.401(f). 


Late Bips AND MODIFICATIONS OR 
WITHDRAWALS 


(This paragraph applies to all advertised 
solicitations. In the case of Department of 
Defense negotiated solicitations, it shall also 
apply to late offers and modifications (other 
than the normal revisions of offers by se- 
lected offerors during the usual conduct of 
negotiations with such offerors) but not 
to withdrawa! of offers. Unless otherwise 
provided, this paragraph does not apply to 
negotiated solicitations issued by civilian 
agencies.) 


(a) Bids and modifications or withdrawals 
thereof received at the office designated in 
the invitation for bids after the exact time 
set for opening of bids will not be considered 
unless: (1) They are received before award 
is made; and either (2) they are sent by 
registered mail, or by certified mail for which 
an Official dated post office stamp (postmark) 
on the original Receipt for Certified Mail has 
been obtained and it is determined by the 


and modifica- 


Government that the late receipt was due 
solely to delay in the mails for which the 
bidder was not responsible; or (3) if sub- 
mitted by mail (or by telegram if author- 
ized), it is determined by the Government 
that the late receipt was due solely to mis- 
handling by the Government after receipt 
at the Government installation: Provided, 
That timely receipt at such installation is 
established upon examination of an appro- 
priate date or time stamp (if any) of such 
installation, or of other documentary evi- 
dence of receipt (if readily available) within 
the control of such installation or of the 
post office serving it. However, a modification 
which makes the terms of the otherwise suc- 
cessful bid more favorable to the Government 
will be considered at any time it is received 
and may thereafter be accepted. 

(b) Bidders using certified mail are cau- 
tioned to obtain a Receipt for Certified Mail 
showing a legible, dated postmark and to 
retain such receipt against the chance that 
it will be required as evidence that a late 
bid was timely mailed. 

(c) The time of mailing of late bids sub- 
mitted by registered or certified mail shall 
be deemed to be the last minute of the date 
shown in the postmark on the registered 
mail receipt or registered mail wrapper or 
on the Receipt for Certified Mail unless the 
bidder furnishes evidence from the post office 
station of mailing which establishes an ear- 
lier time. In the ease of certified mail, the 
only acceptable evidence is as follows: (1) 
Where the Receipt for Certified Mail identi- 
fies the post office station of mailing, evi- 
dence furnished by the bidder which estab- 
lishes that the business day of that station 
ended at an earlier time, in which case the 
time of mailing shall be deemed to be the 
last minute of the business day of that sta- 
tion; or (2) an entry in ink on the Receipt 
for Certified Mail showing the time of mailing 
and the initials cf the postal employee re- 
ceiving the item and making the entry, with 
appropriate written verification of such entry 
from the post office station of mailing, in 
which case the time of mailing shall be the 
time shown in the entry. If the postmark on 
the original Receipt for Certified Mail does 


not show a date, the bid shall not be con- 
sidered. 





PART 1—16—PROCUREMENT FORMS 


Subpart 1—16.1—Forms for Adver- 
tised Supply Contracts 


Section 1-16.101(b) is revised as 
follows: . 


§ 1-16.101 Contract forms. 


* * * * ~ 


(b) Solicitation Instructions and Con- 
ditions (Standard Form 33A, July 1966 
edition). Pending the publication of a 
new edition of Standard Form 334A, the 
clause prescribed in § 1-7.101-35 shall be 
substituted for the present provision of 
paragraph 8, Late Offers and Modifica- 
tions or Withdrawals, contained in the 
form. 


« ~ * 7 * 
Subpart 1-16.4—Forms for Adver- 
tised Construction Contracts 
Section 1-16.401(f) is revised as fol- 
lows: 
§ 1-16.401 Forms prescribed. 
+ * * * + 


(f) Instructions to Bidders (Construc- 
tion Contract) (Standard Form 22, June 
1964 edition) . Pending the publication of 
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a new edition of Standard Form 22, the 
clause prescribed in § 1-7.602-1 shall be 
substituted for the present provision of 
paragraph 7, Late Bids and Modifica- 
tions or Withdrawals, contained in the 
form. 

* 7 os . 7. 


(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c) ) 


Effective date. These regulations are 
effective with respect to all invitations 
for bids issued on or after March 1, 1969. 


Dated: December 23, 1968. 


Lawson B. Knott, Jr., 
Administrator of General Services. 


[F.R. Doc. 68-15531; Filed, Dec. 30, 1968; 
8:47 a.m.] 


Chapter 101—Federal Property 
Management Regulations 


SUBCHAPTER H—UTILIZATION AND DISPOSAL 


EXECUTION OF TRANSFER ORDERS; 
AUDIT RESPONSIBILITY FOR EX- 
CHANGE/SALE TRANSACTIONS 


This amendment designates officials 
to execute transfer orders for excess per- 
sonal property. Transfer orders not so 
executed will not be approved by GSA. 
This amendment also places upon the 
internal audit group of each Federal 
agency the responsibility for ensuring 
that the provisions of Part 101-46 are 
applied when exchange/sale transac- 
tions are made, particularly the similar- 
ity of items exchanged or sold with items 
acquired. 


PART 101—43—UTILIZATION OF 
PERSONAL PROPERTY 


Subpart 101—43.3—Utilization of 
Excess 


Section 101-43.315-5(b) is revised as 
follows: 


§ 101-43.315-5 Procedure for effecting 


transfers. 
+ + + J * 


(b) Transfer orders shall be com- 
pleted as shown in § 101-43.4906—-1. They 
shall be executed by a Federal official, 
and will not be approved by GSA unless 
so executed. In the case of wholly owned 


or mixed-ownership Government cor- . 


porations, the Senate, the House of 
Representatives, the Architect of the 
Capitol and any activities under his di- 
rection, and the municipal government 
of the District of Columbia, however, 
transfer orders shall be executed by a 
responsible official of these organiza- 
tions. In the case of non-Federal 
agencies for which GSA procures, trans- 
fer orders shall be executed by a re- 
sponsible official of the sponsoring Fed- 
eral agency. In the case of contractors 
or grantees, transfer orders shall be exe- 
cuted by the Federal contracting officer 
or other responsible Federal official. 
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PART 101-—46—UTILIZATION AND 
DISPOSAL OF PERSONAL PROPERTY 
PURSUANT TO EXCHANGE/SALE 
AUTHORITY 


Subpart 101—46.2—Authorization 


Section 101-46.202(a) (3) (ii) 
vised to read as follows: 


§ 101-46.202 Restrictions and _limita- 
tions. 

(a) 7 > > 

(3) eS @4 «© 

(ii) Detailed cross reference between 
old and new items shall not be required. 
In the absence of such cross reference, 
however, sufficient data shall be made a 
matter of record to establish that the 
items acquired were similar to the items 
exchanged or sold, that any exchange 
allowances or proceeds of sale applied in 
whole or part payment for property ac- 
quired were in fact available for such 
application, and that the transaction was 
otherwise in accordance with the provi- 
sions of this § 101-46.202, The internal 
audit group of each Federal agency hav- 
ing exchange/sale transactions is re- 
sponsible for ensuring that the foregoing 
provisions are observed. In addition, the 
data of record shall be made available 
upon request to the General Accounting 
Office. 

* ” +. a. * 


(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c) ) 


Effective date. The revision to § 101- 
43.315-5(b) is effective 60 days after 
publication in the FepERAL REGISTER; the 
revision to § 101-—46.202(a) (3) (ii) is ef- 
fective upon publication in the FrpERaL 
REGISTER. 


Dated: December 24, 1968. 
J. E. Moopy, 
Acting Administrator 
of General Services. 


[F.R. Doc. 68-15532; Filed, Dec. 30, 1968; 
8:47 a.m.] 


is re- 


~ 


Title 42—PUBLIC HEALTH 


Chapter I—Public Health Service, De- 
partment of Health, Education, and 
Welfare 


SUBCHAPTER F—QUARANTINE, INSPECTION, 
LICENSING 


PART 74—CLINICAL LABORATORIES 
Clinical Laboratories 


Improvement 
Act of 1967—Netice of Effective 
Date 


On October 15, 1968, a notice of rule 
making was published in the Feprerau 
REGISTER (33 F.R. 15297-15303), which 
proposed the addition of a new Part 74 
to the Public Health Service regulations. 
The proposed regulations included stand- 
ards designed to assure consistent per- 
formance of accurate laboratory proce- 
dures and services as well as provisions 
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relating to application for and issuance 
of licenses. 

Data, views, and arguments were in- 
vited to be submitted within 30 days 
after publication of the notice in the 
PEDERAL REGISTER. Notice was given of 
the intention to make the regulations ef- 
fective 30 days after such publication. 

1. After careful consideration of all 
comments received, a new Part 74 is here- 
by added to the Public Health Service 
Regulations, Title 42, Code of Federal 
Regulations, to become effective 30 days 
after publication in the FEDERAL 
REGISTER. 


Subpart A—Definitions and Applicability 


Sec. 
74.1 Definitions. 
742 Applicability. 


Subpart B—-License: Application and Issuance 


74.10 License application. 
74.11 Issuance or renewal of license. 
7412 Repetitious applications. 


Subpart C—Quality Control 


General. 

Microbiology. 

Serology. 

Clinical chemistry. 

Immuno-hematology. 

Hematology. 

Exfoliative cytology; histopathology; 
oral pathology. 

Radiobioassay. 


Subpart D—Personnel Standards 


General applicability of regulations 
prescribed under Title 20, Code of 
Federal Regulations. 

Exceptions and additions. 


Subpart E—Proficiency Testing 


Procedures; samples; test conditions. 

Reference laboratories; referee labora- 
tories. 

Satisfactory participation; particular 
procedures and categories. 

7443 Test results. 


Subpart F—Accreditation—State Laws— 
Stringency of Standards—Termination 


7446 Accredited laboratories; State laws; 
stringency of standards; letter of 
exemptior:. 

7447 Accreditation; termination of treat- 
ment as accredited laboratory. 


74.20 
74.21 
74.22 
74.23 
14.24 
74.25 
714.26 


74.27 


74.30 


T4.31 


74.40 
14.41 


14.42 


Subpart G—General Provisions 


Records: Maintenance, availability, re- 
tention. 

Reports to the Secretary. 

Personnel records. 

Specimen records. 

Laboratory report and record. 

Equipment and facilities. 

Inspection. 

74.57 Change in ownership. 

74.58 Change in director or supervisor. 


Subpart H—Revocation, Suspension, and Limita- 
tion of Licenses and Letters of Exemption; 
Notice 


74.60 Revocation, suspension, and limita- 
tion of licenses and letters of ex- 
emption. 

74.61 Contents of notice. 


Subpart i—Hearings (Reserved) 


AvuTnHoriry: The provisions of this Part 74 
issued under sec. 215, 58 Stat. 690; 42 U.S.C. 
216. 


74.50 


74.51 
74.52 
74.53 
74.54 
74.55 
74.56 
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Subpart A—Definitions and 
Applicability 
§ 74.1 Definitions. 


(a) As used in this part, all terms not 
defined herein shall have the meaning 
given them in the Act. 

(b) “Accredited institution” means an 
institution accredited by an agency or 
organization recognized for such purpose 
by the U.S. Commissioner of Education. 

(c) “Accredited laboratory” means a 
laboratory, or a laboratory in a hospital, 
accredited by an approved accreditation 
body. 

(d) “Act” means the Public Health 
Service Act, as amended, 42 U.S.C. 201, 
et seq. 

(e) “Approved accreditation body” 
means, with respect to hospitals, Joint 
Commission on the Accreditation of Hos- 
pitals, or American Osteopathic Associ- 
ation, and with respect to laboratories, 
Commission on Inspection and Accred- 
itation of the College of American 
Pathologists; or any other national 
accreditation body which has been ap- 
proved by the Secretary as provided in 
section 353 of the Act. 

(f) “Director” means the Director of 
the National Communicable Disease 
Center, Health Services and Mental 
Health Administration, Department of 
Health, Education, and Welfare. 

(g) “Health insurance program” 
means the program created under Title 
XVIII of the Social Security Act, pur- 
suant to which individuals are entitled 
to have payments made on their behalf 
for services performed by independent 
laboratories as provided in Title 20, Code 
of Federal Regulations, Part 405, Sub- 
part M. 

(h) A “physician” is a person licensed 
to practice medicine or osteopathy in any 
state or possession of the United States. 

(i) “Radiobioassay” includes (1) an 
examination to identify radionuclides or 
determine and quantitate body levels of 
radionuclides which are taken in by 
chronic or acute absorption, ingestion or 
inhalation; or, (2) following the admin- 
istration of a radioactive material to a 
patient, the subsequent analysis of a 
body fluid or excreta in order to evalu- 
ate body function; or, (3) the use of a 
radioactive tracer in an in vitro assay of 
a nonradioactive biological substance of 
clinical significance. 

(j) A “referee laboratory” is a labora- 
tory designated by the Secretary to ex- 
amine specimens or other materials for 
purposes of proficiency testing using the 
same time schedule allowed for licensed 
laboratories and under conditions similar 
to those under which licensed labora- 
tories examine materials. 

(k) A “reference laboratory” is a lab- 
oratory designated by the Secretary to 
authenticate the identification, content, 
and titer of samples and other materials 
used or to be used in proficiency testing. 

() “Secretary” means the Secretary 
of Health, Education, and Welfare or his 
designee. 

(m) “Specimen” means any material 
derived from the human body for 
examination or other procedure for the 


RULES AND REGULATIONS 


purpose of providing information for the 
diagnosis, prevention, or treatment of 
any disease or impairment of, or the as- 
sessment of the health of, man. 


§ 74.2 Applicability. 


(a) Except as otherwise provided 
herein, the regulations in this part apply 
to laboratories engaged in the laboratory 
examination of, or other laboratory pro- 
cedures relating to, specimens solicited 
or accepted in interstate commerce di- 
rectly or indirectly, for the purpose of 
providing information for the diagnosis, 
prevention, or treatment of any disease 
or impairment, or the assessment of the 
health, of man. 

(b) The regulations in this part do not 
apply to the following: ? 

(1) Any laboratory with respect to any 
category in which it accepts no more 
than 100 specimens during any calendar 
year. For purposes of this paragraph, a 
category shall be one of the following: 
(i) Microbiology and serology; (ii) clin- 
ical chemistry; (iii) immune-hema- 
tology; (iv) hematology; (v) pathology; 
(vi) radiobioassay. 

(2) “Pursuant to section 353(i), any 
clinical laboratory operated by a licensed 
physician, osteopath, dentist, or podia- 
trist, or group thereof, who performs or 
perform laboratory tests or procedures 
solely as an adjunct to the treatment of 
his or their patients. 

(3) Pursuant to section 353(i), any 
laboratory with respect to tests or other 
procedures made by it for any person 
engaged in the business of insurance if 
made solely for the purposes of determin- 
ing whether to write an insurance 
contract or of determining eligibility 
or continued eligibility for payments 
thereunder. 

(4) Clinical laboratories exempted by 
the Secretary pursuant to section 353(1) 
of the Act. 

(c) The requirements of this part for 
the issuance and renewal of licenses do 
not apply to an accredited laboratory: 
Provided, That the Secretary finds that 
the standards applied by the accrediting 
body are equal to or more stringent than 
the provisions of the Act and of this part 
and there is adequate provision for as- 
suring that such standards continue to 
be met by such hospital and such labora- 
tory: Provided further, That the labora- 
tory holds an unrevoked and unsus- 
pended letter of exemption issued pur- 
suant to section 74.46. 


Subpart B-—License: Applications and 
Issuance 


§ 74.10 License application. 


(a) An application for the issuance 
or renewal of a license for a laboratory 


1The coverage of services of independent 
laboratories under section 1861 of the Social 
Security Act, as amended, 42 U.S.C. 1395x, 
is subject to the provisions of Title 20, Code 
of Federal Regulations, Part 405, and the 
regulation of biological products under sec- 
tion 351 of the Public Health Service Act, 
as amended, 42 U.S.C. 262, is subject to the 
provisions of Title 42, Code of Federal Regu- 
lations, Part 73. F 


applicable to one or more laboratory pro- 
cedures or categories of laboratory pro- 
cedures for which standards are set out 
herein may be made to the Director by 
the owner, operator or authorized rep- 
resentative of such laboratory. 

(b) The application shall be made on 
a form or forms prescribed by the Secre- 
tary, signed by the owner, operator, or 
by an authorized representative, and 
shall contain or be accompanied by such 
information, agreements and data as the 
Secretary may require, including an 
agreement that the applicant will operate 
the laboratory in accordance with stand- 
ards which have been prescribed by the 
Secretary to carry out the purposes of 
the Act. 

(c) A separate application must be 
filed for each laboratory location. 

(ad) An application for the issuance 
or renewal of a license shall be accom- 
panied by the appropriate fee. The 
amount of the fee shall be $25 per annum 
for each of the categories enumerated in 
§ 74.2(b) (1): Provided, That such fee 
of $25 per annum shall be imposed with- 
out regard to the number of procedures 
within each such category to which the 
license is applicable: Provided further, 
That the maximum fee required for each 
laboratory shall not exceed $125 per 
annum. 

(e) Licenses shall be issued to be ap- 
plicable to one or more of. the following 
procedures or categories of procedures 
except upon application for a limited 
license approved by the Secretary: 

(1) Microbiology and serology: 

(i) Bacteriology. 

(ii) Mycology. 

(iii) Parasitology. 

(iv) Virology. 

(v) Serology (syphilis). 

(vi) Serology (nonsyphilis). 

(2) Clinical chemistry: 

(i) Blood and cerebrospinal fluid 
chemistry. 

(ii) Endocrinology. 

(iii) Toxicology. 

(iv) Urinalysis. 

(3) Immuno-hematology. 

(4) Hematology. 

(5) Pathology: 

(i) Exfoliative cytology. 

(ii) Histopathology. 

(iii) Oral pathology. 

(6) Radiobioassay. 

(f) An application for the renewal of 
a license shall be submitted not less than 
30 days nor more than 60 days prior to 
the expiration of the period for which 
the license was issued. 


§ 74.11 Issuance or renewal of license. 


(a) If, after a review of the applica- 
tion and such additional information as 
the Secretary may require and an on- 
site inspection of the laboratory premises 
with respect to which the license is 
sought, the Secretary is satisfied that 
such laboratory will be operated in ac- 
cordance with the standards and other 
requirements of the Act and of this part 
and will provide consistent performance 
of accurate laboratory procedures and 
services, he shall issue an initial or 
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renewal license with respect to such lab- 
oratory applicable to laboratory proce- 
dures or categories of procedures as spec- 
ified therein. 

(b) Such initial or renewal license 
shall be issued for a term of 1 year. 

(c) If the Secretary determines that 
the application for the issuance or re- 
newal of a license shall not be granted in 
whole or in part, he will, prior to denial 
of such application, give reasonable no- 
tice and opportunity for a hearing as 
provided herein to the applicant and a 
statement of the grounds on which it is 
proposed to deny the application or any 
part thereof. 


§ 74.12 Repetitious applications. 


Where an application for a license has 
been denied in whole or in part, or a li- 
cense has been revoked or limited, an 
application for a license to be applicable 
to procedures or categories of procedures 
affected by such adverse action made by 
or on behalf of the same applicant or 
licensee, shall not be accepted for con- 
sideration until after 1 year from the 
effective date of the adverse action: 
Provided, That upon good cause found, 
the Secretary may waive the application 
of this section. 


Subpart C—Quality Control 
§ 74.20 General. 


Quality controls imposed and practiced 
by the laboratory must provide for and 
assure: 

(a) Preventive maintenance, periodic 
inspection, or testing for proper opera- 
tion of equipment and instruments; 
validation of methods, evaluation of 
reagents and volumetric equipment, 
surveillance of. results; and remedial 
action to be taken in response to detected 
defects. 

(b) Adequacy of facilities, equipment, 
instruments, and methods for perform- 
ance of the procedures or categories of 
procedures for which a license applica- 
tion is filed or granted; proper lighting 
for accuracy and precision; convenient 
location of essential utilities; monitoring 
of temperature controlled spaces and 
equipment, including water baths, in- 
cubators, sterilizers, and refrigerators, 
to assure proper performance; evalua- 
tion of analytical measuring devices, such 
as photometers and radioactivity count- 
ing equipment, with respect to all critical 
operating characteristics. 

(c) Labeling of all reagents and solu- 
tions to indicate identity, and when 
significant, titer, strength, or concen- 
tration, recommended storage and prep- 
aration or expiration date, and other 
pertinent information. Materials of sub- 
standard reactivity and deteriorated 
materials may not be used. 

(d) The availability at all times, in the 
immediate bench area of personnel en- 
gaged in examining specimens and per- 
forming related procedures within a 
category, e.g., clinical chemistry, hema- 
tology, bacteriology, of current labora- 
tory manuals or other complete written 
descriptions and instructions relating to 
the analytical methods used by those per- 
sonnel, properly designated and dated to 
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reflect the most recent supervisory re- 
views, and of reagents, control and cali- 
bration procedures, and pertinent liter- 
ature references. Text books may be used 
as supplements to such written descrip- 
tions but may not be used in lieu thereof. 

(e) Written approval by the director 
or supervisor of all changes in laboratory 
procedures. 

(f) Maintenance and availability to 
laboratory personnel and to the Secre- 
tary of records reflecting dates, and 
where appropriate the nature, of inspec- 
tion, validation, remedial action, moni- 
toring, evaluation, and changes and dates 
of changes in laboratory procedures. 

(g) Solicitation designed to provide 
for collection, preservation, and trans- 
portation of specimens sufficiently stable 
to provide accurate and precise results 
suitable for clinical interpretation. 


§ 74.21 Microbiology. 


Chemical and biological solutions, rea- 
gents, and antisera shall be tested and 
inspected each day of use for reactivity 
and deterioration. 

(a) Bacteriology and mycology. Stain- 
ing materials shall be tested for intended 
reactivity by concurrent application to 
smears or microorganisms with predict- 
able staining characteristics. Each batch 
of medium shall be tested before or con- 
currently with use with selected orga- 
nisms to confirm required growth charac- 
teristics, selectivity, enrichment, and 
biochemical response. 

(b) Parasitology. A reference collec- 
tion of slides, photographs, or gross spec- 
imens of identified parasites shall be 
available in the liaboratory for appro- 
priate comparison with diagnostic speci- 
mens. A calibrated ocular micrometer 
shall be used for determining the size of 
ova and parasites, if size is a critical 
factor. 

(c) Virology. Systems for the isola- 
tion of viruses and reagents for the 
identification of viruses shall be available 
to cover the entire range of viruses which 
are etiologically related to clinical 
diseases for which services are offered. 
Records shall be maintained which re- 
flect the systems used and the reactions 
observed. In ‘tests for the identification 
of viruses, controls shall be employed 
which will identify erroneous results. If 
serodiagnostic tests for virus diseases 
are performed, requirements for quality 
control as specified for serology shall 
apply. 


§ 74.22 Serology. 


(a) Serologic tests on unknown speci- 
mens shall be run concurrently with a 
positive control serum of known titer or 
controls of graded reactivity plus a nega- 
tive control in order to detect variations 
in reactivity levels. Controls for all test 
components (antigens, complement, 
erythrocyte indicator systems, etc.) , shall 
be employed to insure reactivity and uni- 
form dosage. Test results shall not be re- 
ported unless the predetermined reactiv- 
ity pattern of the controls is obtained. 

(b) Each new lot of reagent shall be 
tested concurrently with one of known 
acceptable reactivity before the new re- 
agent is placed in routine use. 
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(c) Equipment, glassware. reagents, 
controls, and techniques for tests for 
syphilis shall conform to those recom- 
mended in the “Manual of Tests for 
Syphilis 1969,” USPHS Publication No. 
411, January 1969." 


§ 74.23 Clinical chemistry. 


(a) Each procedure shall be recali- 
brated or rechecked at least once on each 
day of use. Records shall be maintained 
and be available to laboratory personnel 
and the Secretary which document the 
routine precision of each method, auto- 
mated or manual, and its recalibration 
schedule. At least one standard and one 
reference sample (control) shall be in- 
cluded with each run of unknown speci- 
mens where such standards and reference 
samples are available. Control limits for 
standards and reference samples shall be 
recorded and displayed and shall include 
the course of action to be instituted when 
the results are outside the acceptable 
limits. 

(b) Screening or qualitative chemical 
urinalysis shall be checked daily by use 
of suitable reference samples. 


§ 74.24 Immuno-hematology. 


(a) ABO grouping shall be performed 
by testing unknown red cells with anti-A 
and anti-B grouping serums licensed 
under Part 73, Title 42, Code of Federal 
Regulations, or possessing equivalent 
potency, using the technique for which 
the serum is specifically designed to be 
effective. For confirmation of ABO group- 
ing, the unknown serum shall be tested 
with known A: and B red cells. 

(b) The potency and reliability of re- 
agents shall be checked each day of use. 

(c) The Rh.(D) type shall be deter- 
mined by testing unknown red cells with 
anti-Rh. (anti-D) typing serum li- 
censed under Part 73, Title 42, Code of 
Federal Regulations, or possessing equiv- 
alent potency, using the technique for 
which the serum is specifically designed 
to be effective. Anto-Rh.’(CD), anti- 
Rh.’’(DE), and anti-Rh.rh’rh’’ (CDE) 
serums licensed pursuant to Part 73, 
Title 42, Code of Federal Regulations, or 
possessing an equivalent potency may be 
used for typing donor blood. All Rh. neg- 
ative donor and patient cells shall be 
tested for the Rh. variant (D"). A con- 
trol system of patient’s cells suspended 
in his own serum or in albumin shall be 
employed when the test is performed in 
a protein medium. 

(d) Rh.(D) positive and negative con- 
trol tests shall be used for each test sys- 
tem employed to check the reactivity of 
the anti-Rh.(D) serum each day of use. 
Reactivity of known red cells used for 
antibody screening shall be tested each 
day of use with a suitable positive and 
negative control. The reactivity of anti- 
human globulin reagents (Coombs’ 
serum) shall be tested each day of use 
and whenever a new lot of reagent is 
used 


§ 74.25 Hematology. 


Instruments and other devices used in 
hematological examination of specimens 


2 Obtainable from U.S. Government Print- 
ing Office. 
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shall be recalibrated or retested or re- 
inspected, as may be appropriate, each 
day of use. Each procedure for which 
standards and controls are available shall 
be recalibrated or rechecked each day of 
use with standards or controls covering 
the entire range of expected values. Tests 
such as the one-stage prothrombin time 
test shall be run in duplicate unless the 
laboratory can demonstrate that low fre- 
quency of random error or high precision 
makes such testing unnecessary. Refer- 
ence materials, such as hemoglobin pools, 
and stabilized cells, shall be tested at 
least once each day of use to insure 
accuracy of results. Standard deviation, 
coefficient of variation, or other statisti- 
cal estimates of precision shall be de- 
termined by random replicate testing of 
specimens. The accuracy and precision 
of blood cell counts and hematocrit and 
hemoglobin measurements shall be tested 
each day of use. 


§ 74.26 Exfoliative cytology; 
thology; oral pathology. 


(a) Exzfoliative cytology. The labora- 
tory director or supervisor qualified in 
cytology or cytotechnologist shall re- 
screen for proper staining and correct 
interpretation at least a 10-percent 
random sample of gynecological smears 
which have been interpreted to be in one 
of the benign categories by personnel not 
possessing director or supervisor qualifi- 
cations. All gynecological smears inter- 
preted to be in the “suspicious” or posi- 
tive categories by screeners shall be 
confirmed by the laboratory director or 
qualified supervisor, and the report shall 
be signed by a physician qualified in 
pathology or cytology. All nongynecologi- 
cal cytological preparations, positive and 
negative, shall be reviewed by a director 
or supervisor qualified in cytology. Non- 
manual methods shall provide quality 
control similar to that provided in other 
nonmanual laboratory procedures. All 
smears shall be retained for not less than 
2 years from date of examination. 

(b) Histopatirology. and oral pathol- 
ogy. All special stains shall be controlled 
for intended reactivity by use of positive 
slides. Stained slides shall be retained 
for not less than 2 years from date of 
examination and blocks shall be retained 
for not less than 1 year from such date. 
Remnants of tissue specimens shall be 
retained in a fixative solution until those 
portions submitted for microscopy have 
been examined and a diagnosis made by 
a pathologist. 


§ 74.27 Radiobioassay. 

The counting equipment shall be 
checked for stability at least once on 
each day of use, with radioactive stand- 
ards or reference sources. Reference 
samples with known activity and within 
expected levels of normal samples, shall 
be processed in replicate quarterly. For 
each method, records shall be main- 
tained and be available to staff and to the 
Secretary which document the routine 
precision and the recalibration schedule. 


histopa- 
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Subpart D—Personnel Standards 


§ 74.30 General applicability of regu- 
lations prescri under Title 20, 
Code of Federal Regulations. 


Except as otherwise provided herein, 
the standards for qualifications of the 
director and other personnel and for 
competency to perform procedures are 
the standards prescribed in Sections 
405.1312, 405.1313, 405.1314, and 405.1315 
(a) (b), Title 20, Code of Federal Regu- 
lations, for coverage of services of inde- 
pendent laboratories. 


§ 74.31 Exceptions and additions. 


For purposes of meeting the require- 
ments of this part— . 

(a) The exception specified in 20 CFR 
405.1312(b) (4) for the period ending 
June 30, 1971, may be made if (1) the 
conditions precribed therein are met or 
(2) if the director was responsible for 
the direction of a clinical laboratory for 
12 months within the 5 years preceding 
January 1, 1968, if the conditions pre- 
scribed in 20 CFR 405.1312(b) (4) (i) (a)—- 
(c) are met and if the laboratory meets 
the applicable proficiency standards pre- 
scribed in this part. 

(b) The director who qualified under 
paragraph (a) of this section, may con- 
tinue to qualify after June 30, 1971— 

(1) If the conditions specified in 20 
CFR §§ 405.1312(b) (5) are met; or 

(2) (i) If the laboratory he directs 
meets the standards prescribed in this 
part and (ii) the laboratory which he 
directs meets the standards for profi- 
ciency prescribed herein for at least one 
year in the period between the effective 
date of these regulations and July 1, 1971, 
and annually thereafter in all the spe- 
cialties or subspecialties for which the 
laboratory is licensed except that if the 
director first qualifies under paragraph 
(a) of this section after December 31, 
1963, but before July 1, 1971, the period 
referred to above in this subdivision (ii) 
shall begin on the date he first qualified 
and the laboratory he directs, if other- 
wise meeting the standards in this part, 
shall be deemed to meet the standards as 
required in this subdivision beginning 
with the date the director so qualified. 

(c) The requirement specified in 20 
CFR 405.1313(a) (1) for the presence of 
a general supervisor on the laboratory 
premises during all hours in which tests 
are being performed shall not be appli- 
cable to the performance of procedures 
required for emergency purposes pro- 
vided that the person performing the test 
is qualified under this part to perform 
the examination and the results of his 
work are reviewed by the supervisor or 
director during his next duty period. 

(d) The exception specified in 20 CFR 
405.1313(b) (5) may be made if (1) the 
conditions prescribed therein are met or 
(2) if the supervisor was performing the 
duties of a clinical laboratory supervisor 
on January 1, 1968, or between July 1, 
1961, and January 1, 1968, and has had 
at least 15 years of pertinent laboratory 
experience prior to January 1, 1968 (the 
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required years of experience may be re- 
duced as provided in such 20 CFR 
405.1313(b) (5)). 

(e) The supervisor who meets the re- 
quirements under paragraph (d) of this 
section may continue to qualify after 
June 30, 1971— 

(1) If the conditions specified in 20 
CFR 405.1313(b) (6) are met; or 

(2) If the conditions specified in 20 
CFR 405.1313(b) (6) are met except that 
(i) the required 2-year period for the 
performance of the duties of a super- 
visor may be either between July 1, 1966, 
and July 1, 1971, or during the 15 years 
prior to January 1, 1968, he acquired 
pertinent experience as specified in para- 
graph (d) of this section, and (ii) where 
qualifying years in a laboratory described 
in 20 CFR 405.1313(b) (6) (i) or (ii) are 
obtained after the effective date of these 
regulations, the laboratory may be a lab- 
oratory whieh meets applicable condi- 
tions prescribed either in this part or 
under the health insurance program. 

(f) If the factor in 20 CFR 405.1314 
(b) (1) is not met and the laboratory 
performs tests in serology, the director 
or a supervisor (1) must hold an earned 
doctoral or master’s degree in biology, 
chemistry, immunology, or microbiology 
from an accredited institution, or be a 
physician and (2) subsequent to gradu- 
ation have had at least 4 years’ experi- 
ence in serology. 


(g) If the laboratory performs tests 
in radiobioassay, the director or a super- 
visor must be a physician or must hold 
an earned doctoral or master’s degree 
in chemical, physical, or biological sci- 
ences from an accredited institution 
and subsequent to graduation must 
have at least 1 year of experience in 
radiobioassay. 

(h) The exception specified in 20 CFR 
405.1315(b) (5) for the period ending 
June 30, 1971, may be made (1) if the 
conditions prescribed therein are met 
or (2) if the technologist was perform- 
ing the duties of a clinical laboratory 
technologist on January 1, 1968, or be- 
tween July 1, 1961, and January 1, 1968, 
and has had at least 10 years of perti- 
nent clinical laboratory experience prior 
to January 1, 1968 (the required years of 
experience may be reduced as provided 
in such 20 CFR 405.1315(b) (5) ). 

(i) The technologist who meets the 
requirements under paragraph (h) of 
this section may continue to qualify 
after June 30, 1971— 

(1) If the conditions specified in 20 
CFR 405.1315(b) (6) are met; or 

(2) If the conditions specified in 20 
CFR § 405.1315(b) (6) are met except 
that (i) the required 2-year period for 
the performance of the duties of a clini- 
cal laboratory technologist may be either 
between July 1, 1966, and July 1, 1971, 
or during the 10 years he acquired perti- 
nent experience as specified in paragraph 
(h) of this section and (ii) where quali- 
fying years in a laboratory described in 
20 CFR § 405.1315(b) (6) (i) or (ii) are 
obtained after the effective date of these 


regulations, the laboratory may be a lab- 
oratory which meets applicable condi- 
tions prescribed either in this part or 
under the health insurance program. 

(j) Each cytotechnologist shall possess 
a current license as a cytotechnologist 
issued by the State, if such licensing ex- 
ists, and (1) shall have successfully com- 
pleted 2 years in an accredited college or 
university with at least 12 semester hours 
in biology courses pertinent to the medi- 
cal sciences and must have received 12 
months of training in a school of cyto- 
technology approved by the American 
Medical Association or (2) received 6 
months formal training in a school of 
cytotechnology approved by the Council 
on Medical Education of the American 
Medical Association and 6 months of 
full-time experience in cytotechnology in 
a laboratory acceptable to the pathologist 
who directed such formal 6 months of 
training, or (3) prior to January 1, 1960, 
shall have been graduated from high 
school, completed 6 months of training 
in exfoliative cytology in a laboratory 
directed by a pathologist or other physi- 
cian recognized as a spe«-ialist in cytology, 
and completed 2 years of full-time expe- 
rience in cytology. 

(k) Where an individual who does not 
meet the requirements specified herein 
for a technologist is engaged in per- 
forming repetitive procedures only, 
which require a limited exercise of inde- 
pendent judgment, he may perform such 
procedures only under the personal and 
direct supervision of a technical super- 
visor as defined in 20 CFR 405.1314(b) 
(1) through (8) or a technologist as de- 
fined in 20 CFR 405.1315(b) (1) through 
(4). 


Subpart E—Proficiency Testing 


§ — Procedures; samples; test con- 
itions. 


All applicants and licensees shall be 
subject to proficiency testing, as directed 
by the Secretary, to aid in assessing the 
competency of laboratory staff and the 
adequacy and quality of facilities, equip- 
ment, reagents, working conditions, and 
procedures. Such testing may be carried 
out during on-site inspections or by sub- 
mittal to laboratories of samples for ex- 
amination. Regularly assigned personnel 
must examine samples using the labora- 
tory’s routine methods. The laboratory 
shall be tested only in those procedures 
or categories of procedures for which a 
license application, original or renewal, 
has been filed with the Secretary or for 
which the Secretary has issued a license. 
The samples to be tested may be pro- 
vided prior to, during, or subsequent to, 
inspections. The time allowed for test- 
ing will be the time required, as deter- 
mined by the Secretary, under condi- 
tions of normal laboratory operation. 
Laboratory personnel shall enter the 
date and time of receipt of samples, re- 
sults of tests, and such other information 
as the Secretary may require, on forms 
provided or required by the Secretary. 


§ 74.41 Reference laboratories; referee 
laboratories. 


(a) Samples identical to those sub- 


mitted to laboratories for proficiency . 
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testing in categories of procedures which 
require quantitative results to be estab- 
lished where there is a continuum of re- 
sults possible shall be submitted to 10 
or more-reference laboratories for analy- 
sis. These samples may be submitted to 
the reference laboratories for analysis 
pursuant to the same time schedule and 
under conditions similar to those to 
which the laboratories being tested will 
be subjected. 

(b) Samples identical to those sub- 
mitted to laboratories for proficiency 
testing in categories of procedures which 
require semiquantitative or qualitative 
results, shall be submitted to three or 
more reference laboratories which shall 
examine the material contained in the 
sample in detail and report identification 
and content or titer to the Secretary. 
Samples identical to those submitted to 
laboratories for proficiency testing shall 
also be submitted to 10 or more referee 
laboratories for examination pursuant to 
the same time schedule and under condi- 
tions similar to those to which the labo- 
ratories being tested will be subjected. 


§ 74.42 Satisfactory participation; par- 
ticular procedures and categories. 


(a) Clinical chemistry; hematology. 
(1) The limits for acceptability of re- 
sults for each analysis shall be obtained 
by superimposing, on one scale, three 
subsets of limits obtained as provided 
in subparagraph (2) of this paragraph. 

(2) (i) Subset—Applicant and licen- 
see laboratories. The subset of limits for 
applicant and licensee laboratories shall 
encompass the central 95 percentile cal- 
culated from the results of all applicant 
and licensee laboratories. A reported re- 
sult which is obviously deviant from the 
other results will not be used in deter- 
mining the limits. However, for any 
sample, no more than 5 percent of the 
results will be discarded on the basis 
of being “obviously deviant.” 

(ii) Subset—Reference laboratories. 
The subset of limits determined from ref- 
erence laboratory results shall encom- 
pass all reference laboratory results and 
shall consist of the lowest and highest 
result. A result which is obviously deviant 
from the other results will not be used in 
establishing the limits. However, for any 
sample, no more than 5 percent of the 
results will be discarded on the basis of 
being “obviously deviant.” 

(iii) Subset—Clinical requirements. 
The subset of limits for clinical require- 
ments shall be centered on the median 
reference laboratory result on each sam- 
ple and shall encompass 0.5 (one-half) 
the normal population range, in the case 
of a sample the value of which is in the 
normal range, or shall encompass 0.5 
(one-half) the appropriate range in the 
case of a sample the value of which is 
outside the normal range. The normal 
population range or other appropriate 
range shall be determined by the 
Secretary. 

(3) Results for applicant and licensee 
laboratories must fall between the lowest 
lower limit and highest upper limit of 
the three subsets of limits. 

(b) Microbiology. The results obtained 
by applicant, licensee, and referee labora- 
tories from tests on samples shall be 
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graded by comparison with the results 
obtained by reference laboratories. The 
grade of an applicant or licensee labora- 
tory may not be more than 10 percentage 
points lower than the minimal grade ob- 
tained by the referee laboratories. A 
grade obtained by a referee laboratory 
which is obviously deviant from those 
obtained by other referee laboratories 
will not be used in establishing acceptable 
achievement. However, for any shipment 
of samples the grades of not more than 
ten percent of the referee laboratories 
will be discarded on the basis of being 
“obvioiusly deviant.” 

(c) Serology. The results obtained by 
applicant and licensee and reference lab- 
oratories from qualitative and quantita- 
tive tests on samples shall be graded by, 
(1) comparing them with results ob- 
tained by reference laboratories, and (2) 
comparing results of duplicate samples. 

(1) Agreement with reference labora- 
tories: 

(i) The grade for the qualitative test 
shall be the percentage of results in 
agreement with the results obtained by 
the reference laboratories. 

(ii) The grade for the quantitative test 
shall be the percentage of results in 
agreement: Provided, That results shall 
be deemed to be in agreement where 
each result (titer) does not deviate more 
than one twofold dilution from the range 
of results obtained by the reference 
laboratories. 

(iii) Grades must fall, and deviant 
results shall be treated, as provided in 
paragraph (b) of this section for 
microbiology. 

(2) Reproducibility on duplicate spec- 
imens: 

(i) The grade for the qualitative tests 
shall be the percentage of results on 
duplicate specimens that are in agree- 
ment. 

(ii) The grade for the quantitative 
test shall be the percentage of results 
on duplicate specimens that are in exact 
agreement or that reflect a deviation of 
not more than one fourfold dilution for 
nonsyphilis serological tests; or one two- 
fold dilution for syphilis serological 
tests. 

(iii) Grades must fall, and deviant 
results will be treated, as provided in 
paragraph (b) of this section for 
microbiology. 

(d) Immunohematology. For ABO 
grouping, Rh-typing, and cross-match- 
ing, there must be agreement with the 
results of the tests made by referee lab- 
oratories. For irregular antibody identi- 
fication, the criteria contained in para- 
graph (c) of this section, relating to 
proficiency testing in serology, shall be 
applicable. 

(e) Exfoliative cytology; histopathol- 
ogy; oral pathology. The results ob- 
tained by applicant and licensee labo- 
ratories and referee laboratories from 
examination of histopathological sample 
specimens shall be graded by compari- 
son with the results obtained by refer- 
ence laboratories which are directed by a 
Board Certified pathologist. The lowest 
acceptable grade of an applicant and li- 
censee laboratory must fall within 10 
percentage points of the minimal grade 
obtained by the referee laboratories. 
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The results obtained by applicant and 
licensee laboratories and referee labora- 
tories from examination of cytological 
specimens shall be graded by compari- 
son with the results obtained by refer- 
ence laboratories which are directed by 
a Board certified pathologist or certified 
cytopathologist. The lowest acceptable 
cancer detection performance of appli- 
cant and licensee laboratories must fall 
within 10 percentage points of the mini- 
mum grade obtained by the referee 
laboratories. A result obtained by a 
referee laboratory which is obviously de- 
viant from those obtained by reference 
and other referee laboratories will not 
be used in establishing acceptable 
achievement. However, for any ship- 
ment of samples, no more than 10 per- 
cent of the referee laboratories’ grades 
will be discarded on the basis of keing 
“obviously deviant.” 

(f) Radiobioassay. The limits for ac- 
ceptability of results for each analysis 
shall be determined by the central 95 
percentile calculated from the results of 
all laboratories. A reported result which 
is obviously deviant from the other re- 
sults will not be used in determining the 
limits. However; for any sample, no more 
than 5 percent of the results will be dis- 
carded on the basis of being obviously de- 
viant: Provided, That no result may be 
considered unsatisfactory if it falls with- 
in the limits established by reference 
laboratories. 


§ 74.43 Test results. 


The Secretary shall notify the labora- 
tory director of the results of the profi- 
ciency tests. Where the laboratory re- 
ports reflect lack of proficiency, the 
Secretary may recommend corrective 
measures, consultation, or training in an 
appropriate laboratory; and may upon 
the written request of the laboratory di- 
rector, furnish the laboratory with addi- 
tional samples after corrective measures 
have been taken. Results reflecting a lack 
of proficiency may constitute a basis for 
denial, revocation, suspension, or limita- 
tion of the laboratory license or letter 
of exemption. 


Subpart F—Accreditation—State 
Laws—Stringency of Standards— 
Termination 


§ 74.46 Accredited laboratories; State 
laws; stringency of standards; letter 
of exemption. 


(a) Accredited laboratories; State 
laws; stringency of standards; assurance 
of continuation of compliance with 
standards. In determining whether the 
standards applied by an approved ac- 
creditation body in inspecting and ac- 
crediting any hospital or any laboratory 
pursuant to the provisions of section 
353(d) (2) of the Act or provided for by 
State law under section 353(1), are equal 
to or more stringent than the provisions 
of the Act and the rules and regulations 
issued pursuant thereto, the Secretary 
may consider inter alia whether the 
standards applied or provided for are 
- equal to or more stringent than those ap- 
plicable or issued hereunder relating to 


maintenance of a quality control pro- 
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gram, records, equipment, and facilities, 
qualifications of personnel, quality and 
extent of proficiency testing, renewal of 
accreditation and frequency and com- 
prehensiveness of on-site inspections. 
The standards for accreditation of lab- 
oratories shall be submitted in writing to, 
and reviewed by, the Secretary at least 
annually and from time to time as the 
Secretary may deem necessary: Provided, 
That neither the number of tests, nor 
the number of inspections required or 
provided for by the standards of such 
body or the law of a State shall be con- 
clusive in determining whether such 
standards are equal to or more stringent 
than those required by section 353 of 
the Act and the standards prescribed 
thereunder or whether there is adequate 
provision for assuring that such stand- 
ards continue to be met. 

(b) Accreditation; notices; submittal. 
An approved accreditation body shall 
submit to the Director written notice of— 

(1) Accreditation of each hospital or 
laboratory accredited by it (unless the 
laboratory is a laboratory to which the 
regulations contained herein are not ap- 
plicable under the provisions of sec. 74.2 
(b)), containing the name of such hospi- 
tal or laboratory, the date or dates of 
such accreditation, and the procedures to 
which such accreditation is applicable, 
within 10 days after (i) receipt of notice 
from the Secretary that the standards 
applied by such body have been deter- 
mined to be equal to or more stringent 
than the provisions of section 353 of the 
Act and the rules and regulations issued 
under such section 353, or (ii) the date of 
accreditation, whichever is later. 

(2) Termination of accreditation of a 
hospital or laboratory within 5 days after 
such termination. 

(3) Results of proficiency tests con- 
ducted by the approved accreditation 
body as soon as they become available 
and in no event, except upon written au- 
thorization from the Secretary, later than 
60 days after the date designated for 
submittal of results to the accrediting 
body. 

(c) Letter of exemption; issuance. The 
Secretary may issue a letter of exemp- 
tion to a laboratory upon application by 
such laboratory, certifying to or provid- 
ing on a form prescribed by the Secre- 
tary— 

(1) Its accreditation by an approved 
accreditation body; the procedures to 
which such accreditation is applicable; 
and the date or dates of such 
accreditation. 

(2) Its agreement to permit inspection 
by the Secretary, make records available 
and submit reports as may be required by 
the Secretary. 

(3) Such other relevant information 
as the Secretary may require. 


§ 74.47 Accreditation; termination of 
treatment as accredited laboratory. 


(a) Standards of accrediting body; 
equivalence or greater stringency; fail- 
ure to demonstrate: If the Secretary at 
eny time, on the basis of (1) a review of 
the standards applied by an accrediting 
body, (2) evidence of violations of such 
standards, (3) inspections, or (4) other 


relevant factors, determines that the 
standards applied by an accrediting body 
are not equal to or more stringent than 
the provisions of section 353 of the Act 
and the rules and regulations issued 
thereunder or that the provision of any 
such body for requirements, practices, 
and procedures for assuring that such 
standards continue to be met by accred- 
ited hospitals and laboratories is inade- 
quate, the Secretary shall give notice 
thereof to such accrediting body and 
shall provide a reasonable period for re- 
vision of standards, requirements, prac- 
tices, and procedures and for submittal 
to the Director of satisfactory evidence 
(1) that it has adopted and effectively 
applied equivalent or more stringent 
standards to hospitals and laboratories 
in determining whether to accredit such 
hospitals and laboratories and (2) that 
there is adequate provision for assuring 
that such standards continue to be met 
by the accredited hospitals or labora- 
tories. Upon expiration of such period 
and notice to such body of the determi- 
nation that it has not submitted satis- 
factory evidence, which notice shall con- 
tain a specification of the basis for the 
determination, the provisions of section 
353 of the Act requiring licensing shall 
apply effective 30 days after the date of 
receipt of such notice by such accredita- 
tion body. 

(b) Accreditation: inspection. No ex- 
emption shall be granted unless the Sec- 
retary has received an agreement on 
forms prescribed by the Secretary signed 
by the owner or authorized representa- 
tive of such laboratory to permit inspec- 
tions as prescribed in this part for li- 
censed laboratories. 

(c) Accredited iaboratories shall be 
subject to such provisions of the regu- 
lations in this part, inciuding but not 
limited to those relating to proficiency 
testing and availability of records, as the 
Secretary may direct: other than the 
provisions relating to licensing, 


Subpart G—General Provisions 


§ 74.50 Records: maintenance, 
ability, retention. 


Records of observations shall be made, 
concurrently with the performance, of 
each step in the examination of speci- 
mens. Records shall reflect the actual 
results of all control procedures. All 
pertinent laboratory records shall be 
made available for such inspection, ex- 
amination, and copying as the Secretary 
may direct. All records shall be retained 
for a period of at least 2 years after the 
date of submittal of report except as 
otherwise prescribed in this part or 
authorized by the Secretary. 

§ 74.51 Reports to the Secretary. 

Laboratories shall submit to the Sec- 
retary such reports of operations as the 
Secretary, from time to time, may 
require. 

§ 74.52 Personnel records. 

Personnel records shall be maintained 
on a current basis. They shall include a 
complete resume of each employee’s 


avail- 
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training, experience, duties, and date or 
dates of employment. 


§ 74.53 Specimen records. 


Daily accession records shall contain 
the following information: 

(a) The laboratory number or other 
identification. 

(b) The name and other identification 
of the person from whom the specimen 
was taken, if available. 

(c) The name of the licensed phy- 
sician or other person or laboratory who 
or which submitted the specimen. 

(d) The date the specimen was col- 
lected by the physician, or other au- 
thorized person if available. 

(e) The date the specimen was re- 
ceived in the laboratory. 

(f) The condition of unsatisfactory 
specimens and packages when received 
(e.g., broken, leaked, hemolyzed, or 
turbid). 

(g) The type of test performed. 

(h) The result of the laboratory .test 
and the date the test was completed. 


§ 74.54 Laboratory report and record. 


(a) The laboratory report shall be sent 
promptly to the physician or other per- 
son who requested the test and a suit- 
able record of each report shall be pre- 
served by the laboratory for not less than 
2 years. The name of the laboratory ac- 
tualty performing the examination shall 
be indicated in the report to the person 
submitting the specimen. 

(b) Tissue pathology and cytology 
reports shall utilize an established 
nomenclature. 

(c) Reports of qu2ntitative analyses 
_ Shall include the units of concentration 
or activity and, where requested or indi- 
cated, the usual range. of values for good 
health. : 

(d) A list of analytical methods em- 
ployed by the laboratory and documenta- 
tion of usual range of values for good 
health shall be made available to the 
person or laboratory submitting the 
sr >cimen. 


§ 74.55. Equipment and facilities. 


The laboratory equipment mainte- 
nance program shall assure satisfactory 
operation of all equipment. Space, facil- 
ities, and equipment shall be adequate to 
properly perform the services offered by 
the laboratory. Workbench space shall 
be ample for the type and volume of work 
being done, and well lighted to facilitate 
accuracy and precision. There shall be 
’ freedom from unnecessary chemical, ra- 
diological, biological, and other hazards 
which may contaminate or otherwise ad- 
versely affect examination of specimens 
and, where applicable, provision shall 
be made for sterilization of contaminated 
material. 


§ 74.56 Inspection. 


The Secretary may conduct an inspec- 
tion of every licensed laboratory at least 


RULES AND REGULATIONS 


annually and may conduct other inspec- 
tions from time to time. Inspections shall 
be made at any time during the perform- 
ance of procedures and services and may 
include observation of complete exam- 
inations of specimens by personnel and 
methods ordinarily and routinely em- 
ployed by the laboratory, examination of 
personnel files, procedural manuals, and 
records of tests including quality con- 
trol and calibration. Inspections may be 
made with or without notice. 

§ 74.57 Change in ownership. 

The Director shall be notified of any 
change in the ownership of a licensed 
laboratory, other than a transfer of stock, 
within 10 days of any such change. 

§ 74.58 Change in director or super- 
* visor. 

Changes in directors and in supervisors 
for any reason shall be reported to the 
Director within 30 days of the effective 
date of change. 


Subpart H—Revocation, Suspension, 
and Limitation of Licenses and 
Letters of Exemption; Notice 

§ 74.60 Revocation, suspension, and 

limitation of licenses and letters of 
exemption. 

A laboratory license or letter of ex- 
emption may be revoked, suspended, or 
limited, whenever the Secretary, after 
reasonable notice and opportunity for 
hearing to the owner or operator of the 
laboratory as provided herein finds, in 
the case of a license, that such owner, or 
operator, or any employee of the labora- 
tory has committed any of the actions 
specified in section 353(e) of the Act, or 
in the case of a letter of exemption, that 
the laboratory is no longer eligible for 
such letter of exemption. 


§ 74.61 Contents of notice. 


(a) General. A notice issued pursuant 
to section 74.60 shall contain a statement 
of the proposed action and of the 
grounds upon which the action is pro- 
posed to be taken. 

(b) Suspension. Where it is proposed 
to suspend a license or letter of exemp- 
tion, (1) the period of such proposed 
suspension or the action which will be 
required to end the suspension shall be 
stated in the notice, and (2) the notice 
shall provide that if the appropriate 
remedial action is not taken within the 
period of suspension prescribed, the li- 
cense or letter will be revoked. 

(c) Limitation. Where it is proposed 
to limit a license or letter of exemption, 
the procedures or categories of proce- 
dures with respect to which the license 
or letter will no longer be applicable shall 
be stated in the notice. 
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Subpart I—Hearings [Reserved] 


2. In order to provide owners and 
operators of laboratories a _ sufficient 
period of time in which to conform to 
the requirements of the law and regula- 
tions and pursuant to the authority con- 
tained in section 5(b) of Public Law 
90-174, the Clinical” Laboratories Im- 
provement Act of 1967 is hereby made 
effective April 1, 1969. 

Dated December 23, 1968. 

[SEAL] Irvine J. LEwIs, 

Acting Administrator, Health 
Services and Mental Health 
Administration. 

Approved: December 26, 1968. 


WILsvrR J. COHEN, 
Secretary. 


[F.R. Doc. 68-15586; Filed, Dec. 30, 1968; 
8:48 a.m.] 


Title 48—TRADE AGREEMENTS 
AND ADJUSTMENT ASSISTANCE 
PROGRAMS 


VACATION OF TITLE 

EpIToRIAL Note: Title 48 of the Code 
of Federal Regulations is vacated by dis- 
continuance or transfer as follows: 

1. The Codification of Chapter I— 
Presidential Documents and the Appen- 
dix to Title 48—Related Acts is discon- 
tinued. 

2. Chapter Il—Office of the Special 
Representative for Trade Negotiations 
is transferred to Title 15—Commerce 
and Foreign Trade as Chapter XI as 
follows: 


3. Chapter III—Department of Com- 
merce consisting of Part 310 is trans- 
ferred to Title 15, Chapter VI—Business 


and Defense Services Administration, 
Department of Commerce as Part 610. 


4. Chapter IV—Department of Labor 
is transferred to Title 29—Labor, Sub- 
title A—Office of the Secretary of Labor 
as follows: 


Old part 
No. 


5. Chapter V—Automotive Agreement 
Adjustment Assistance Board consisting 
of Part 501 is transferred to Title 29 as 
Chapter XVI—Automotive Agreement 
Adjustment Assistance Board, Part 1801. 
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Titie 43—PUBLIC LANDS: 
INTERIOR 


Chapter Il—Bureau of Land Manage- 
ment, Department of the Interior 


APPENDIX—PUBLIC LAND ORDERS 


RULES AND REGULATIONS 


to Humboldt County, Calif., over the fol- 
lowing described lands, as delineated on 
map dated April 12, 1966, on file with the 
Bureau of Land Management in Sacra- 
mento 080395, entitled “Parcel Map, 
rights-of-way to be acquired by the 
County of Humboldt, California, from 
the U.S. Government, for road purposes.” 


[Public Land Order 4558] HUMBOLDT MERIDIAN 
[Sacramento 080395] T.5S.,R.1E., 
Sec. 11, SW%4SE\. 
CALIFORNIA The area described contains 2.03 acres. 
Modification of Executive Order Harry R. ANDERSON, 
No. 5237 


Assistant Secretary of the Interior. 
DECEMBER 23, 1968. 


[F.R. Doc. 68-15511; Filed, Dec, 30, 1968; 
8:45 a.m.] 


By virtue of the authority vested in the 
President by section 1 of the act of 
June 25, 1910 (36 Stat. 847; 43 U.S.C. 
141), and pursuant to Executive Order 
No. 10355 of May 26, 1952 (17 F.R. 4831), 
it is ordered as foilows: 5 


The Executive Order No. 5237. of De- 





[Public Land Order 4559] 
[Sacramento 583] 


: CALIFORNIA 
cember 10, 1929, withdrawing lands for . . ; 
classification, is hereby modified to the Modification of Executive Order 
extent necessary to permit the granting No. 5237 


of a right-of-way under section 2477, 


By virtue of the authority vested in 
US. Revised Statutes (43 U.S.C. 932), 


the President by section 1 of the act of 


June 25, 1910 (36 Stat. 847; 43 U.S.C. 
141), and pursuant to Executive Order 
No. 10355 of May 26, 1952 (17 F.R. 4831), 
it is ordered as follows: 

Executive Order No. 5237 of Decem- 
ber 10, 1929, withdrawing lands for 
classification, is hereby modified to the 
extent necessary to permit the granting 
of a right-of-way under section 2477, 
US. Revised Statutes (43 U.S.C. 932), 
to Humboldt County, Calif., over the fol- 
lowing described land, as delineated on 
map entitled “P.E. 11950, Portion of 
Shelter Cove Road Realignment on U.S. 
Government Land’, on file with the 
Bureau of Land Management in Sacra- 
mento 583: 


HUMBOLDT MERIDIAN 


T.5S.,R.2E., 
Sec. 6, lot 17. 


The area described contains approxi- 
mately 4.40 acres. 


Harry R. ANDERSON, 
Assistant Secretary of the Interior. 


DECEMBER 23, 1968. 


[F.R. Doc. 68-15512; Filed, Dec. 30, 1968; 
8:45 a.m.] 
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Proposed Rule Making 


DEPARTMENT OF AGRICULTURE 


Agricultural Stabilization and 
Conservation Service 


[7 CFR Part 813] 


1969 SUGAR QUOTA FOR THE DO- 
MESTIC BEET SUGAR AREA 


Notice of Hearing on Proposed 
Allotment of 1969 Quota 


Pursuant to the authority contained in 
the Sugar Act of 1948, as amended (61 
Stat. 922) and in accordance with the 
applicable rules of practice and procedure 
(7 CFR 801.1 et seq.) and on the basis of 
information available to me, I do hereby 
find that the allotment of the sugar quota 
established for the Domestic Beet Sugar 
Area for the calendar year 1969 is neces- 
sary to prevent disorderly marketing and 
to afford all interested persons an equi- 
table opportunity to market sugar, and 
hereby give notice that a public hearing 
will be held beginning at 10 a.m., e.s.t., 
January 23, 1969 in Room 2—-W, Admin- 
istration Building, U.S. Department of 
Agriculture, Washington, D.C. (20250). 

The purpose of this hearing is to re- 
ceive evidence to enable the Secretary of 
Agriculture to make a fair, efficient and 
equitable distribution of the above- 
mentioned quota for the calendar year 
1969 among persons who process and 
market sugar produced from sugar beets 
in the Domestic Sugar Beet Area. The 
finding made above is based on the best 
information now available. It will be ap- 
propriate at the hearing to present evi- 
dence on the basis of which the Secretary 
may affirm, modify, or revoke such find- 
ing and make or withhold allotment of 
any such quota in accordance therewith. 

In addition, the subjects and issues of 
this hearing include (1) the manner in 
which consideration should be given to 
the statutory factors as provided in sec- 
tion 205(a) of the Act, and (2) the man- 
ner in which allotments should apply to 
sugar or liquid sugar processed under 
contracts providing for sugar beets or 
molasses to be sold to and processed for 
the account of one allottee by another. 

This notice of hearing also constitutes 
notice that at such hearing it will be 
appropriate to present evidence on the 
basis of which the allotment of the quota 
or proration thereof may be revised or 
amended by the Secretary for the pur- 
poses of (1) allotting any increase or 
decrease in the quota; (2) prorating any 
deficit in the allotment for any allottee; 
and (3) substituting revised estimates or 
final actual data for estimates of such 
date whenever estimates are used in the 
formulation of an allotment of the quota. 


; 


Issued at Washington, D.C., on De- 
cember 24, 1968. 


ORVILLE L. FREEMAN, 
Secretary. 


[F.R. Doc. 68-15521; Piled, Dec. 30, 1968; 
8:46 a.m.] 


FEDERAL COMMUNICATIONS 
COMMISSION 


{ 47 CFR Part 21] 
[Docket No. 18383] 


DOMESTIC POINT-TO-POINT MICRO- 
WAVE RADIO SERVICE 


Applications Regarding Television Re- 
lay Service to CATV Systems 


In the matter of amendment of Part 
21 of the Commission’s rules and regula- 
tions relative to applications in the do- 
mestic point-to-point microwave radio 
service involving television relay service 
to CATV systems, Docket No. 18383. 

1. The Commission has received a re- 
quest that the time for filing comments 
and reply comments in the above-cap- 
tioned matter be extended from Decem- 
ber 30, 1968 (comments deadline), and 
January 17, 1969 (reply comment dead- 
line), to January 13, 1969, and January 
31, 1969, respectively. The request for 
extension of time was filed by the As- 
sociation of Maximum Service Tele- 
casters, Inc. (MST). 

2. It is stated that the additional time 
is needed so that the interrelation of this 
proceeding and that in Docket No. 18397 
may be more thoroughly explored. 

3. In consideration of the relationship 
between these two proceedings and the 
intervening holidays, it appears that the 
request is reasonable and that the public 
interest would be served by a grant of the 
requested extension. 

4. Accordingly, it is ordered, Pursuant 
to authority delegated by §0.303(c) of 
the Commission’s rules, that the time for 


filing comments and reply comments to 


‘the above-captioned proceeding is here- 


by extended, respectively, to January 13, 
1969, and January 31, 1969. 
Adopted: December 20, 1968. 
Released: December 24, 1968. 
FEDERAL COMMUNICATIONS 


[sEAL] C. F. HEISTER, 

Chief, Domestic Radio Divi- 
sion, for Chief, Common Car- 
rier Bureau. 

[F.R. Doc. 68-15516; Filed, Dec. 30, 1968; 
8:46 a.m.] 


[47 CFR Part 73] 
[Docket No. 18345; RM-1236] 


FM BROADCAST STATIONS 


Table of Assignments; Bay Shore, 
N.Y.; Order Extending Time for 
Filing Reply Comments 


In the matter of amendment of 
§ 73.202 Table of Assignments, FM 
Broadcast Stations. (Bay Shore, N.Y., 
Lake Havasu City, Ariz., Eupora, Miss., 
Sledge, Miss., South Haven, Mich., 
Marksville, La., Waverly, Tenn., Liver- 
more and Hayward, Calif., North East, 
Pa., Lawrenceburg, Ky., and Bardstown, 
Ky.), Docket No. 18345; RM-1236, RM-— 
1320, RM-1321, RM-1322, RM-1325, 
RM-1327, RM-1328, RM-—1329, RM-1331, 
RM-1333, RM-1334, RM-1336. 

1. In a notice of proposed rule making, 
released October 4, 1968, in this proceed- 
ing (FCC 68-995), the Commission 
invited comments on a number of pro- 
posals to amend the FM Table of Assign- 
ments, including the assignment of 
Channel 276A to Bay Shore, N.Y. The 
time for filing comments was designated 
as November 12, 1968, and that for re- 
plies as November 22, 1968. On Novem- 
ber 21, 1968, WGLI, Inc., was granted an 
extension of time to December 22, 1968, 
to file reply comments. 

2. On December 20, 1968, WGLI, Inc. 
(proponent of above assignment), filed 
a request for a 60-day extension of time 
to and including February 20, 1969, in 
which to file reply comments. WGLI, 
Inc., states that an opposition to its pro- 
posal was filed by WTFM, Inc., and also 
a number of letters were filed by indi- 
viduals and by representatives of the 
US. Department of Interior, questioning 
the zoning approval of WGLI’s proposed 
tower and raising further questions of 
a jurisdictional nature in regard thereto. 
It further states that the foregoing op- 
positions have raised questions which 
will require further investigation and 
study by WGLI. It also states that work 
in this connection and other matters 
pertaining to this case have been delayed 
due to the holiday season and illness. It 
therefore finds it necessary to request a 
further extension to and including Feb- 
ruary 20, 1969, in which to file its reply 
comments. Counsel for WIFM, Inc., has 
consented to a grant of this request. 

3. We are of the view that the re- 
quested additional time is warranted and 
would serve the public interest. Accord- 
ingly, it is ordered, That the time for 
filing reply comments in this proceeding 
in the matter of RM-—1236 only is ex- 
tended to and including February 20, 
1969. 

4. This action is taken pursuant to 
authority found in sections 4(i) , 5(d) (1), 
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and 303(r) of the Communications Act 
of 1934, as amended and § 0.281(d) (8) 
of the Commission’s rules. 


Adopted: December 23, 1968. 
Released: December 24, 1968. 


FEDERAL COMMUNICATIONS 
COMMISSION, 
GeorcE S. SMITH, 
Chief, Broadcast Bureau. 


[F.R. Doc. 68-15515; Filed, Dec. 30, 1968; 
8:46 a.m.] 


FEDERAL POWER COMMISSION 


£18 CFR Parts 2, 4, 16] 
[Docket No. R-355] 


TAKE OVER OR RELICENSING OF 
LICENSED PROJECTS AND NEW 
APPLICATION REQUIREMENTS RE- 
LATING TO FEDERAL DEVELOP- 
MENT, ELECTRIC COORDINATION, 
ETC. 


Notice of Proposed Rule Making 


DECEMBER 19, 1968. 

1. Notice is given pursuant to section 
553 of the Administrative Procedure 
Act (5 U.S.C. 553) that the Commission 
is proposing to amend Part 16 of the 
regulations under the Federal Power 
Act and § 2.6 of the rules of practice and 
procedure with respect to the take over 
of projects by the United States or re- 
licensing of licensed projects to non- 
Federal entities, as a result of a recently 
enacted amendment of the Federal 
Power Act, Public Law 90-451 (82 Stat. 
616). The Commission additionally pro- 
poses to amend §§ 4.41 and 4.40 of its 
regulations prescribing certain new ap- 
plication requirements hereinafter de- 
scribed, relating to Federal develop- 
ment, electrical coordination, water 
quality, and historical properties and 
archeological sites. Also proposed are 
amendments of §§ 4.31 and 4.50. 

2. On August 3, 1968, sections 7, 14, 
and 15 of the Federal Power Act were 
amended to provide procedures govern- 
ing the Commission in the processing of 
applications covering expiring licenses 
of hydroelectric projects. Under these 
procedures, the Commission will, in a 
single proceeding, determine whether a 
project should be relicensed or recom- 
mended for Federal take over. The Com- 
mission will, in the proceeding, explore 
fully all considerations bearing on com- 
prehensive development. Among the 
factors which will be explored are: 
Economic and financial feasibility, the 
multiple-purpose uses of streams, hy- 
draulic and electrical coordination of a 
project with other projects and systems, 
water quality control, pollution abate- 
ment, recreational development, fish 
and wildlife conservation, development 
of aesthetic values, and preservation of 
historical properties and archeological 
sites. 

3. Section 15, as amended, permits the 
Commission on its own motion or upon 
application, to license for nonpower pur- 


[SEAL] 
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poses all or any part of a project the 
license for which has expired, where to 
do so would satisfy the comprehensive 
development standard. Under that sec- 
tion a project could be reserved for do- 
mestic water supply, recreation, or the 
fulfillment of other public needs. The 
nonpower license would be temporary in 
nature continuing until such time as the 
Commission concludes that control over 
the project should be relinquished to an 
interested State, municipal, interstate, or 
Federal agency. 

4. The Commission desires that all in- 
terested persons be apprised of license 
applications filed with the Commission. 
Notice similar to that required under sec- 
tion 4(f) of the Act has been proposed 
for relicensing proceedings. However, 
in order to insure the widest possible dis- 
semination the Commission at a later 
date intends to further implement the 
notice requirements of section 4(f). 

5. In light of the amendment of sec- 
tions 14 and 15 it is necessary to revise 
substantially the regulations under the 
Federal Power Act to prescribe what 
must be included in applications for new 
power licenses, applications for nonpow- 
er licenses, and recommendations for 
takeover and to establish procedures for 
the processing of these applications and 
recommendations. Upon the promulga- 
tion of a new Part 16, the existing state- 
ment of policy on takeover and relicens- 
ing in § 2.6, Part 2, rules of practice and 
procedure, would be deleted. 

6. The Commission proposes to amend 
§ 4.41 to prescribe new Exhibits T and U 
for inclusion in applications for proposed 
major projects and constructed projects 
to be further licensed under section 15. 
Exhibit T, the text of which is herein- 
after set forth, provides for a showing 
by a license applicant as to how non-Fed- 
eral development and operation of a 
project would serve the public interest as 
fully as Federal development and opera- 
tion. Exhibit U as hereinafter set forth 
would require license applicants to fur- 
nish information on the electrical coor- 
dination of a project existing at the time 
of the filing of an application, as well 
as future plans for such coordination. 
Information furnished in Exhibits T and 
U in addition to other information re- 
quired will facilitate Commission consid- 
eration of the license application for the 
project with respect to the comprehen- 
sive planning standards of section 10(a) 
of the Federal Power Act, and the find- 
ings of the Commission under sections 
7(b) and 14 of the Act regarding Federal 
development of projects or take over of 
existing projects. 

7. The Commission proposes to amend 
§ 4.41 Exhibit H to require new license 
applicants as well as all other applicants, 
to furnish information on water quality 
matters. Also proposed is a new provi- 
sion under § 4.40 which requires all 
applicants to submit information with 
respect to historical properties and 
archaeological sites. 

8. Section 4.31 is proposed to be 
amended to require complete license 
applications upon initial filing and to 
eliminate incorporation of application 


materials by reference. A proposed 
amendment of § 4.50 would make the 
requirement for Exhibits T and U in- 
applicable to license applicants for con- 
structed projects not under section 15 of 
the Act. , 

9. In issuing this notice the Commis- 
sion expresses its view that applications 
pursuant to section 15 which would 
otherwise follow the format of the exist- 
ing regulations, be deferred pending the 
conclusion of this rulemaking proceeding. 

10. These amendments of the Com- 
mission’s rules and regulations are pro- 
posed to be issued under the authority 
granted to the Federal Power Commis- 
sion by the Federal Power Act, as 
amended, particularly sections 4(e), 7, 
9, 10(a), 14, 15, and 309 thereof (82 Stat. 
616; 41 Stat. 1065, 1068, 1071, 1072; 49 
Stat. 844; 49 Stat. 858; 10 U.S.C. 797(e), 
802, 803, 807, 808, 825h). Accordingly, it 
is proposed to amend: 

(1) Part 16, Subchapter (B), Chapter 
I, Title 18, Code of Federal Regulations 
by substituting therefor a new Part 16 
which reads as follows: 


PART 16—PROCEDURES RELATING 
TO TAKE OVER AND RELICENSING 
OF LICENSED PROJECTS 


Sec. 
16.1 


Purpose and coverage. 
16.2 


Public notice of projects under expir- 
ing license. 

When to file. 

Notice upon filing of application. 

Annual licenses. 

Applications for new license for proj- 
ects subject to sections 14 and 15 
of the Act and all other major 
projects. 

Applications for nonpower license. 

Recommendation for take over. 

Commission recommendation to Con- 
gress. i 

Motion for stay by Federal department 
or agency. 

Procedures upon congressional au- 
thorization of take over. 

Renewal of minor licenses not subject 
to section 14. 


AvutTHorITy: The provisions of this Part 16 
are issued under the Federal Power Act, par- 
ticularly sections 7(c), 14, 15, 309 (16 U.S.C. 
800, 824h). 


16.3 
16.4 
16.5 
16.6 


16.7 
16.8 
16.9 


16.10 
16.11 


16.12 


§ 16.1 Purpose and coverage. 


This part implements the amendments 
of sections 7(c), 14, and 15 of Part I of 
the Federal Power Act, as amended, en- 
acted by Public Law 90-451, 82 Stat. 616, 
approved August 3, 1968. It applies to 
projects subject to sections 14 and 15 
of the Federal Power Act and to projects 
for which a nonpower license will be 
sought. Procedures are provided for the 
filing of applications for either power or 
nonpower licenses for projects whose 
licenses are expiring. Licenses for a new 
power project issued under section 15 to 
either the original licensee or a new en- 
tity are referred to in this part as new 
licenses and a license for a nonpower 
project as a nonpower license. Also pro- 
vided are procedures for the filing of 
recommendations for take over by Fed- 
eral departments or agencies and ap- 
plications for renewal of licenses not 
subject to section 14. 
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§ 16.2 Public notice of projects under 
expiring license. 

In order that licensees and others may 
have adequate notice and opportunity to 
file timely applications for a license, the 
Commission’s Secretary will give notice 
of the expiration of a project license 5 
years in advance thereof in the same 
manner as provided in section 4(f) of 
the Act. In addition, the Conimission 
each year will publish in its annual re- 
port and in the FepERAL REGISTER a table 
showing the projects subject to take 
over during the succeeding 5 years. The 
table will list these licenses according 
to their expiration dates and will con- 
tain the following information: (a) Li- 
cense expiration date; (b) licensee’s 
name; (c) project number; (d) type of 
principal project works licensed, e.g., 
dam and reservoir, powerhouse, trans- 
mission lines; (e) location by State, 
county, and stream; also by city or 
nearby city when appropriate; and (f) 
plant installed capacity. 


§ 16.3 When to file. 


An existing licensee must file an appli- 
cation for a new license or nonpower 
license or a statement of intention not 
to file an application for a new license 
no earlier than 5 years and no later than 
3 years prior to the expiration of its 
license except where the license will ex- 
pire within 3 years of the issuance of 
this rule; the last mentioned applica- 
tions or statements shall be filed within 
6 months from the date of issuance of 
this rule. A nonlicensee applicant may 
file an application for a new license or 
nonpower license within the time pre- 
scribed above or no later than 6 months 
after issuance of notice of the filing of 
an application or statement by the li- 
censee has been effectuated pursuant to 
§ 16.4. An application submitted after the 
expiration of the time for filing must be 
accompanied by a motion requesting 
permission to file late, which motion shall 
detail the reasons why the application 
was not timely filed. Unless upon such 
showing the Commission finds good cause 
for the delay in filing and that the pub- 
lic interest would be served by its con- 
sideration, such untimely application will 
not be given consideration by the Com- 
mission in its subsequent proceedings. 


§16.4 Notice upon filing of application. 


When any timely application or state- 
ment within the meaning of $16.3 is 
received, or when the Commission 
grants any motion for consideration of 
a late filed application, notice of receipt 
thereof will be furnished the applicant, 
and public notice will be given in the 
same manner as provided in sections 
4(f) and 15 of the Act (49 Stat. 838; 41 
Stat. 1072; 82 Stat. 616; 16 U.S.C. 797, 
808) §§ 1.37 and 2.1 of this chapter, the 
Wildlife Resources Act of 1946 (60 Stat. 
1080) and by publication in the FepERAL 
REGISTER. 


§ 16.5 Annual licenses. 


No application for annual license need 
be filed nor will such application be ac- 
cepted under section 15 of the Act. An 
existing licensee making timely filing 
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for a new license (or an untimely appli- 
cation which is accepted for considera- 
tion by the Commission) will be deemed 
to have filed for an annual license. If 
Commission action upon an application 
by licensee for a new license has aot been 
taken at the expiration of the license 
term, an annual license shall be issued 
by notice of the Secretary. 


§16.6 Applications for new license for 
projects subject sections 14 and 15 
of the Federal Power Act. 


(a) Each application for a new license 
hereunder shall conform in form to 
§ 131.2 of this chapter, and shall set 
forth in appropriate detail all informa- 
tion and exhibits prescribed in §§ 4.40 to 
4.42, inclusive and in § 4.51 of this chap- 
ter, except that Exhibits N and O as 
specified in § 4.41 of this chapter need 
only be filed as provided in paragraph 
(c) of this section, as well as additional 
information specified in paragraphs (b) 
through (e) of this section. An original 
and 14 conformed copies of the appli- 
cation and all accompanying exhibits 
shall be submitted to the Commission 
plus one additional conformed copy for 
each interested State Commission. 


(b) An application for a new license 
hereunder shall include a statement of 
(1) actual legitimate original cost of 
the project as determined by the Com- 
mission, together with any recorded 
changes thereto for additions, better- 
ments or retirements estimated at the 
end of the license term; (2) the accumu- 
lated provision for depreciation actually 
recorded in the licensee’s books, esti- 
mated to the end of the license term; (3) 
the caculation of net investment in the 
licensed project in accordance with 
Commission regulations then in effect, 
estimated to the end of the license term; 
and (4) the basis of any claim for sever- 
ance damages for purposes of take over 
of the licensed project by the United 
States or the issuance of a license to a 
new licensee. This subsection is not ap- 
plicable to State, municipal or non- 
licensee applicants. . 

(c) If the applicant proposes project 
works in addition to those already under 
license, the maps, plans, and descrip- 
tions of the project works (Exs. J, K, L, 
and M) shall distinguish in some appro- 
priate and clear manner the project 
works or parts thereof which have been 
constructed from those to be constructed. 
Exhibits N and O shall also be included 
in the application relating to new 
construction. 

(d) Applicant shall furnish its plans 
for the future modification or redevelop- 
ment of the project, if any, and shall set 
forth in detail why additional installed 
capacity, if feasible, is not proposed for 
installation at the time of relicensing. 

(e) Applicant shall file a statement 
on the effect that take over by the 
United States or relicensing to another 
applicant would have upon the supply 
of electric energy to the system with 
which it is interconnected, the rates 
charged its customers, the licensee’s 
financial condition, and taxes collected 
by local, State, and Federal governments. 
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This subsection is not applicable to State, 
municipal or nonlicensee applicants. 


§ 16.7 Application for nonpower license. 


Each application for nonpower license 
shall generally follow the form pre- 
scribed in § 131.6 of this chapter, except 
for subsections 7 and 8 thereof. It shall 
be accompanied by Exhibits K, L, R, and 
S prepared as described in § 4.41 of this 
chapter, and shall include the informa- 
tion specified in paragraphs (a) through 
(c) of this section. Unless otherwise 
specified, the original and fourteen con- 
formed copies of the application and al) 
accompanying exhibits shall be sub- 
mitted with one additional conformed 
copy for each interested State commis- 
sion. Additional information will be re- 
quested by the Commission when desired. 

(a) Applicant shall furnish a descrip- 
tion of the nonpower purpose for which 
the project is to be utilized and a show- 
ing of how such use conforms with a 
comprehensive plan for improving or 
developing a. waterway or waterways for 
beneficial uses, including a statement of 
the probable impact which conversion of 
the project to nonpower use will have 
on the power supply of the system served 
by the project. 

(b) Applicant shall identify the State, 
municipal, interstate, or Federal agency, 
if any, which is authorized or willing to 
assume regulatory supervision over the 
land, waterways and facilities to be in- 
cluded within the nonpower project. (If 
there is such an agency, applicant shall 
forward one copy of the application to 
such agency.) 

(c) Applicant shall submit a proposal 
for the removal or other disposition of 
power facilities of the project. 


A nonpower license shall be effective 
until such time as in the judgment of 
the Commission, a State, municipal, in- 
terstate or Federal agency is authorized 
and willing to assume regulatory super- 
vision over the land, waterways, and fa- 
cilities included within the nonpower li- 
cense or until the project structures are 
removed. 





§ 16.8 Recommendation for take over. 


A recommendation that the United 
States exercise its right to take over a 
project may be filed by any interested 
Federal department or agency within 6 
months of the issuance of a notice of 
application for a new license or no 
earlier than 5 years and no later than 2 
years prior to the expiration of the li- 
cense term, whichever comes first. De- 
partments or agencies filing such recom- 
mendations shall thereby become parties 
to the relicensing-takeover proceeding. 
An original and 14 copies of the 
recommendation shall be filed together 
with one additional copy for each inter- 
ested State commission. The recommen- 
dation shall specify the project works 
which should be taken over by the United 
States, shall include a detailed descrip- 
tion of the proposed Federal operation 
of the project, including any plans for 
its redevelopment and shall indicate how 
takeover would serve the public interest 


as fully as non-Federal development and 
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operation. A copy of the recommendation 
shall be served upon the licensee by the 
Commission’s Secretary. Any applicant 
for a new license covering all or part of 
the project involved in the takeover rec- 
ommendation shall have 90 days within 
which to file a reply to the recommenda- 
tion. 


§ 16.9 Commission recommendation to 
Congress. ; 


If the Commission concludes that the 
standards of section 10(a) of the Act 
would best be served if a project whose 
license is expiring is taken over by the 
United States, it will forward a copy of 
its opinion, findings and recommenda- 
tions to the Congress at the same time 
that they are served upon each of the 
parties to the proceeding. 


§ 16.10 Motion for stay by Federal de- 
partment or agency. 


If the Commission does not recommend 
to the Congress that a project be taken 
over, a Federal department or agency 
which has filed a timely recommendation 
for take over as provided in this part 
may, within thirty (30) days of issuance 
of an order granting a license, file a mo- 
tion with the Commission requesting a 
stay of the license order. Upon the filing 
of such a motion, the license order auto- 
matically will be stayed for 2 years from 
the date of issuance. The Commission 
will notify the Congress of any such stay. 
Unless terminated earlier upon motion 
of the department or agency requested 
the stay or unless Congress in the mean- 
time authorizes take over or itself enacts 
legislation affecting the stay, the Com- 
mission’s license order shall automati- 
cally become effective in accordance with 
its terms. The Secretary will advise the 
Congress of each license which has be- 
come effective by reason of the automatic 
termination of a stay. 


§ 16.11 Procedures upon congressional 
authorization of take over. 


Congress would ultimately determine 
whether or not there is to be a Federal 
take over of a project. If Congress au- 
thorizes take over, the Secretary will im- 
mediately give the licensee notice that 
take over will take place 2 years after 
receipt of such notice unless an earlier 
date is prescribed by Congress. Within 
3 months of receipt of such notice the 
licensee shall present to the Commis- 
sion any claim for compensation con- 
sistent with the provisions of section 14 
of the Federal Power Act and the regula- 
tions of the Commission. 


§ 16.12 Renewal of minor licenses not 
subject to sections 14 and 15. 


Licensees whose minor licenses are not 
subject to sections 14 and 15 of the Act 
and wish to continue operation of the 
project or any modification thereof after 
the end of the license term shall file an 
application for renewal of the license 1 
year prior to the expiration thereof in 
accordance with applicable provisions of 
Part 4 of the Commission’s regulations 
under the Federal Power Act. 
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(2) Part 2, Subchapter A, Chapter I, 
Title 18 of the Code of Federal Regula- 
tion by deleting therefrom § 2.6. 

(3) Part 4, Subchapter A, Chapter I, 
Title 18 of the Code of Federal Regula- 
tions by substituting a new provision for 
§ 4.40(k) and redesignating the current 
paragraph (k), paragraph (1) as follows: 


§ 4.40 Contents. 


(k) A description of any historical 
properties listed in the National Regis- 
ter established under the provisions of 
Public Law 89-665 (80 Stat. 915) or of any 
other historical properties or archeologi- 
cal sites which are or may be effected by 
the project. , 

(1) Other data which the applicant 
may consider pertinent. 

(4) Part 4, Subchapter B, Chapter I, 
Title 18 of the Code of Federal Regula- 
tions by revising Exhibit H and adding 
Exhibits T and U to § 4.41 as follows: 


§ 4.41 Required exhibits 


* . * > * 


Exhibit H. A statement of the proposed 
operation of the project works during times 
of low, normal, and flood flows of the stream, 
including a statement of the minimum flow 
proposed to be released during periods of low 
water and to the extent possible full expo- 
sition of any proposed use of the project for 
the conservation and utilization in the pub- 
lic interest of the available water resources 
for the purposes of power, navigation, irriga- 
tion, reclamation, flood control, recreation, 
wildlife, and municipal water supply. A state- 
ment of the effect, if any, the project would 
have on water quality, plans for maintaining 
or improving water quality; and a statement 
on the extent of consultation and coopera- 
tion with Federal, state and local agencies 
having responsibilities for water quality con- 
trol. A statement as to whether in relation 
to existing and proposed future projects in 
the same or related watersheds, the fullest 
practicable utilization of the water, storage 
possibilities, and head available will be made 
possible. Furnish operating rule for reser- 
voirs with draw-down and usable storage; 


state criteria for determining spillway 
capacity. 
* * * + * 


Exhibit T. A statement setting forth why 
the development and operation of the project 
by applicant rather than the Federal Govern- 
ment would be best adapted to a comprehen- 
sive plan for improving or developing the 
waterway or waterways within the meaning of 
section 10(a) of the Act and why the devel- 
opment of the water resources by the Federal 
Government is not necessary to achieve these 
public programs. 

Exhibit U. This exhibit shall consist of a 
detailed statement showing the manner in 
which the power and energy proposed to be 
developed by the project will be utilized, and 
any additional power or energy which could 
be economically developed could be utilized: 
(a) As a part of applicant’s electric system; 
(b) as a part of the electric systems of others 
with which applicant electrically intercon- 
nects and coordinates; and (c) as a part of 
the electric systems of others with which 
applicant could electrically interconnect and 
coordinate upon an economic basis. 

Among the details to be so provided, the 
exhibit shall identify by FPC rate schedule 
designation (or furnish as a part of the 
exhibit if not on file with the Commission) 
all of the undertakings of the applicant to 
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interconnect and coordinate its generation 
and transmission facilities with those of 
others for purposes of sales purchases or ex- 
changes of various types of capacity, energy, 
transmission, or other services including, but 
not necessarily limited to, all requirements 
service, partial requirements service, hydro 
storage and hydro-thermal pumped back op- 
erations, economy energy transactions, 
equipment maintenance scheduling, reserve 
sharing, frequency control and point to point 
or displacement deliveries of electric power 
and energy. 


Additionally, for proposed construction the 
exhibit shall state the following: (1) Nature 
and extent of the applicant’s consultation 
with other electric systems, power pools, or 
power planning groups in formulating its 
plan for development and utilization of the 
optimum output of the project, including 
the disposition of excess power and energy 
from the project to others than the applicant 
and the terms of any such disposition; (2) 
the nature and extent of applicant’s activi- 
ties in correlating the generating and trans- 
mission capability of the project with the 
needs and resources of ‘its system and of 
other interconnected systems. Such state- 
ments shall set forth full details of the load, 
generation, and time periods employed. 


(5) Part 4, Subchapter B, Chapter I, 
Title 18 of the Code of Federal Regula- 
tions in order to provide an exception 
to the requirement of Exhibits T and U 
with respect to applications for certain 
constructed projects, adding the follow- 
ing paragraph to § 4.50: 


§ 4.50 Contents. 
* * * * * 
Exhibits T and U. These exhibits shall not 
be required for applications for initial li- 
censes on constructed projects, except with 
respect to applications for licenses under 
section 15 of the Federal Power Act. 


(6) Part 4, Subchapter B, Chapter I, 
Title 18 of the Code of Federal Regula- 
tions be substituted therefor a new § 4.31 
to read as follows: 


§ 4.31 Acceptance for filing or rejection 
of applications. 


When an application which conforms 
to the requirements of §1.15 of this 
chapter is received, it will be given a fil- 
ing number. Notice of receipt thereof and 
filing number given thereto will be fur- 
nished applicant and notices will be 
given in accordance with the require- 
ments of section 4 of the Act (49 Stat. 
839; 16 U.S.C. 797), § 1.37 of this chapter, 
and the Wildlife Resources Act of 1946 
(60 Stat. 1080). Notice will also be given 
to the appropriate office of the Depart- 
ment of the Interior as to the public lands 
affected, if any, so that withdrawals from 
entry may be recorded, unless such ac- 
tion has been taken in connection with 
a preliminary permit. An application in 
order to be acceptable for processing 
must contain the information required 
pursuant to §§ 4.40 to 4.51, inclusive, or 
Part 16 of this chapter, as appropriate. 
An applicant may be required to furnish 
additional information required pur- 
suant to these sections at such time as 
the Secretary directs. Failure to furnish 
the required information will constitute 
grounds for rejection of the application 
by the Secretary as provided by § 1.14 of 





PROPOSED RULE MAKING 


this chapter. The Commission may re- 
quire as a condition of license that the 
licensee furnish additidnal or revised ex- 
hibits by a specified time. Failure to fur- 
nish such information within the time 
specified, or an extension thereof granted 
by the Commission, shall constitute a 
violation of the license and cause for ac- 
tion under section 26 of the Federal 
Power Act. ° 

11. Although the proposed changes in 
Commission procedures implementing 
the provisions of Public Law 90-451 (82 
Stat. 616) may not require notice under 
the Administrative Procedure Act (5 
U.S.C. 553), we believe it would be help- 
ful to obtain the views of interested per- 
sons before promulgating the proposed 
procedure. 


12. Any person may submit to the Fed- 
eral Power Commission, Washington, 
D.C. 20426, not later than March 20, 1969, 
data, views, comments, and suggestions 
in writing concerning the proposed re- 
vision in the regulations under the Fed- 
eral Power Act. An original and 14 con- 
formed copies of any such submittals 
should be filed. The Commission will 
consider any such written submittals be- 
fore acting on the proposed regulations. 


By direction of the Commission. 


[sEAL] GorDON M. GRANT, 


Secretary. 


[F.R. Doc. 68-15489; Filed, Dec. 30, 1968; 
8:45 a.m.] 
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DEPARTMENT OF THE TREASURY 


Bureau of Customs 


REIMBURSABLE SERVICES OF CUS- 
TOMS OFFICERS AND EMPLOYEES 
IN VIRGIN ISLANDS 


Application of Rates Under the 
Customs Overtime Laws of U.S. 


DECEMBER 19, 1968. 


A notice was published in the FEDERAL 
REGIsTER of July 20, 1967 (32 F.R. 10670) 
of a proposal to take administrative ac- 


tion to make the compensation of offi- 


cers and employees appointed by the 
Secretary of the Treasury for the ad- 
ministration of the customs laws in the 
Virgin Islands of the United States equal 
to that of customs officers and employees 
serving in customs territory of the 
United States. It was proposed to apply 
to such officers and employees the rates 
of extra compensation fixed under sec- 
tion 5 of the Act of February 13, 1911, as 
amended (19 U.S.C. 267), for services 
for which extra compensation would be 
payable under the Act or under section 
451 of the Tariff Act of 1930 (19 U.S.C. 
1451). 

The notice stated that the extra com- 
pensation provided for would be reim- 
bursed in the aggregate by the parties in 
interest for any such services for which 
compensation is required by the customs 
laws of the Virgin Islands to be paid by 
the parties requesting the service. 

Comments received indicate collection 
for such services from parties in interest 
is a matter within the purview of the 
Government of the Virgin Islands. 
Therefore, it is now proposed that pay- 
ments for extra compensation be made 
from the Virgin Islands Trust Fund and 
that collections from parties in interest 
be made by the Government of the Vir- 
gin Islands under authority of its local 
laws. 

Prior to taking action on the proposal 
set forth in the notice of July 13, 1967, 
as herein amended, consideration will be 
given to any relevant data, views, or ar- 
guments which are submitted in writing 
te the Commissioner of Customs, Bureau 
of Customs, Washington, D.C. 20226, and 
received not later than 20 days from the 
date of publitation of this notice in the 
FEDERAL REGISTER. 


[SEAL] JOSEPH M. BOWMAN, 
Assistant Secretary of the Treasury. 


[F.R. Doc. 68-15544; Filed, Dec. 30, 1968; 
8:48 a.m.]} 


Notices 


Fiscal Service 


ISSUE OF U.S. SECURITIES BEARING 
FACSIMILE SIGNATURE OF THE 
FORMER SECRETARY OF THE 
TREASURY 

Use 


Pursuant to the provisions of RS., 
section 161, 5 U.S.C. 301, as amended, I 
hereby authorize, in the issue-of US. 
securities, the use of all stocks on hand, 
or on order, bearing the signature of the 
former Secretary of the Treasury, except 
for new issues of Treasury Bills; Treas- 
ury Bonds, both Foreign Series and For- 
eign Currency Series; Treasury Notes, 
both Foreign Series and Foreign Cur- 
rency Series; and Certificates of In- 
debtedness, both Foreign Series and For- 
eign Currency Series. Otherwise, the 
term “issue,” as used in this authoriza- 
tion, means any U.S. securities author- 
ized to be issued under the Second Lib- 
erty Bond Act, as amended, which is 
codified in 31 U.S.C., Chapter 12, whether 
such securities are issued’as an addi- 
— issue, or under any continuing 
offer. 


This authorization shall be effective 
immediately. 


[SEAL] JOSEPH W. Barr, 


Secretary of the Treasury. 
DECEMBER 23, 1968. 


[F.R. Doc. 68-15545; Filed, Dec. 30, 1968; 
8:48 a.m.] 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[New Mexico 1624] 


NEW MEXICO 


Notice of Classification of Public 
Lands for Multiple-Use Manage- 
ment, Amendment 


DECEMBER 23, 1968. 


1. Pursuant to the Act of Septem- 
ber 19, 1964 (43 U.S.C. 1411-18) and the 
regulations in 43 CFR Parts 2410 and 
2411, the public lands within the areas 
described below are hereby classified for 
multiple-use management. Publication 
of this notice has the effect of segre- 
gating the described lands from all forms 
of appropriation under the public land 
laws, including the general mining laws. 
As used herein, “public lands” means 
any lands withdrawn or reserved by Ex- 
ecutive Order No. 6910 of November 26, 
1934, as amended, or within a grazing 
district established pursuant to the Act 
of June 28, 1934 (48 Stat. 1269), as 
amended, which are not otherwise with- 


drawn or reserved for a Federal use or 
purpose. 

2. No adverse comments were received 
following publication of a notice of pro- 
posed classification (33 F.R. 12390- 
12391). The record showing comments 
received and other. information is on 
file and can be examined in the 
Albuquerque District Office, 1304 Fourth 
Street NW., Albuquerque, N. Mex. 87107. 
The public lands affected by this classi- 
fication are located within the following 
described areas: 


NEw MEXICO PRINCIPAL MERIDIAN, 
New MExIco 


RIO GRANDE GORGE RECREATION AREA—-UPPER RIO 
GRANDE PLANNING UNIT (1-01) 


T. 28N.,R.12E., 

Sec. 2,5144.NW\%, S1,NE\, north of the Red 
River, NW\44SE¥ north of the Red River; 

Sec. 3, SE4NE\4; 

Sec. 4, SEYSE\,; 

Sec. 5,SW%4,S%SE\,; 

Sec. 6, lots 2 to 7, inclusive, SE4%, S1,NE\, 
SEY{NWY, EYSwWy,; 

ps5 EY,SE%, E4ZNE4, NWY%NE\X%; 

Cc. 8; 

Sec. 9, those portions west of the Red River 
excluding NEYZNW%, WIANW%, and 
NW48W,; 

Sec. 10, those portions north of Red River 
excluding Mineral Survey 1150; 

Sec. 16, those portions west of Red River; 

Sec. 17,N%,,SW%,N\%4SE\, and those por- 
tions of S4%4SE% lying north of the Red 
River; 

Sec. 18, W1ZNEY, and SE; 

Sec. 19, EY; 

Sec. 20, those portions of W1,W', lying 
west of Rio Grande and those portions 
of NW4,NE\%, NEYZNW%, and WY%ANWY%, 
lying north of Red River; 

Sec. 29, those portions of W1,W¥, lying 
west of Rio Grande; 

Sec. 30, those portions of E% lying west 
of Rio Grande; 

Sec. 31, those portions of E44 lying west of 
Rio Grande; 

Sec. 32, those portions of SW lying west 
of Rio Grande. 

T.29N.,R.12E., 

Sec. 5, lots 2, 3, 4, SWY44NE\Y%, SYNWY, 
NEY4SW\,, and S,SE\%; 

Sec. 6, lot 1; 

Sec. 8, lots 1, 6, EY,SE%, and N1%4NE\4; 

Sec. 9, lots 3, 4, 5, 6, SW; 

Sec. 17, lots 2, 3, 4, 6 to 10, inclusive, and 
EY,SW; 

Sec. 20, lots 1, 2,3, 4, 6, 7,8, NW%,S4SW%, 
and NEYSW\,; 

Sec. 29, lots 1,5, and Wi; 

Sec. 30, E44SE%, and SW\4SE\,; 

Sec. 31, lots 3, 4, E4%, EYSW%, and SEY 
NW. 

T.30N.,R.12E., 

Sec. 6, lots 3 to 7 inclusive, SE4NW%, and. 
EYSWi,; 

Sec. 7, lots 1, 2, 3, WE, and EZWY; 

Sec. 17,WAW; : 

. 18, EY, EY, and NWY4,NE\X; 

. 19, E4,SE%, and SW4%4SE\; 
.20,WYW; 

.29,NY,SW,; 

. 30, NEY, and EYSE\,; 

. 31, EYZSE%, and SEYNE\. 
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T.31N.,R.12E., 
Sec. 30, lot 4 and SEYSW\,; 
Sec. 31, lots 1, 2, 3, 4, and EXZW%. 
T.31N.,R.11E., 
Sec. 1, lots 4, 5, and 6; 
Sec. 2, lots 7, 8, and 9; 
Sec. 11, lots 2 to 8, inclusive, and SE4 
sw; 
Sec. 12, lot 6 and W4%4SW\,; 
Sec. 13, W1%,SW\,; 
Sec. 14,E%; 
Sec. 23, NEY, and E4SE\4; 
Sec. 24, W1,W, and EYZSW&; 
Sec. 25, SE4ZSW%, SE%, SYZNEY, NW, 
and NY%SWy,; 
Sec. 26, EY,NE\. 
T.32N.,R.11E., 
Sec. 24, lots 5, 6,9, and 10; 
Sec. 25, lots 5, 6, 7, 8, and EW; 
Sec. 36, lots 5 to 9, inclusive, and NE%4- 
sw. 


The area described aggregates ap- 
proximately 11,635 acres. 


SAN ANTONIO MOUNTAIN CAMPGROUNDS SITE— 
UPPER RIO GRANDE PLANNING SITE (1-01) 


T.31N.,R.9E., 
Sec. 28,S%4S8S%4; 
Sec. 33,N4N%. 


The area described aggregates 320 
acres. 


SANTA CRUZ LAKE RECREATION AREA—OJO 
CALIENTE PLANNING UNIT (1-02) 


T.20N.,R. ipa 

Sec. 4, EY,SE 

Sec. 7, lots 3, Z 5, 8, EXE, SWY%NE, and 
EY,SEYSWik; 

Sec. 8, lots 1, 2,3, and 4; 

Sec. 9, lots 1 to 9, inclusive, E1,NE\%, and 
SWY%4NE\; 

Sec. 17, lots 1 to 7, inclusive, NWY4SW%, 
and SWY4NW4%; 

Sec. 18, lot 1,54,NE%4, NEYNE\%, ENE 
NW, and NYSE. 


The area described aggregates 1,365.21 
acres. 


ANGEL PEAK RECREATION AREA—-HUERFANO 
PLANNING UNIT (1-08) 


T. 26 N., R. 10 W., 

Sec. 3, lots 3,4, and S4Z4NW\,; 

Sec. 4, lots 1, 2, 3, 4,8%4.N%, NY4SW%, and 

SwWY48W; 

Sec. 5; 

Sec. 6, lot 1. 
T. 27N.,R. 10 W., 
23; 
24,W%; 
25,W%; 
26 


Sec. 
Sec. 
Sec. 
Sec. 


Sec. 34, W1%4, and NE\%; 

Sec. 35, NW. 

The area described aggregates 3,840.31 
acres. 

3. For a period of 30 days from date of 
publication in the Feperat Rectster, this 
classification shall be subject to the ex- 
ercise of administrative review and 
modification by the Secretary of the In- 
terior as provided for in 43 CFR section 
2411.2c. 

W. J. ANDERSON, 
State Director. 


[F.R. Doc. 68-15507; Filed, Dec. 30, 1968; 
8:45 a.m.] 
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NOTICES 


[Serial No. Oregon 4189] 
OREGON 


Notice of Proposed Classification of 
Public Lands for Multiple-Use Man- 
agement 


1. Pursuant to the Act of Septem- 
ber 19, 1964 (43 U.S.C. 1411-18) and to 
the regulations in 43 CFR Parts 2410 and 
2411, it is proposed to classify for mul- 
tiple-use management the public lands 
within the area described below. Publica- 
tion of this notice has the effect of 
segregating the described lands from ap- 
propriation only under the agricultural 
land laws (43 U.S.C. Parts 7 and 9; 25 
U.S.C. sec. 334), and from sales under 
section 2455 of the Revised Statutes (43 
U.S.C. 1171). The lands shall remain 


open to all other applicable forms of’* 


appropriation, including the mining and 
mineral leasing laws. As used herein, 
“public lands” means any lands with- 
drawn or reserved by Executive Order 
No. 6910 of November 26, 1934, as 
amended, or within a grazing district 
established pursuant to the Act of 
June 28, 1934 (48 Stat. 1269), as 
amended, which are not otherwise with- 
drawn or reserved for a Federal use or 
purpose. 

2. The public lands affected are those 
administered by the Bureau of Land 
Management within the following de- 
scribed areas: 


MaLHEUR COUNTY—WILLAMETTE MERIDIAN 


T.148S.,R.41E., 
Sec. 24. 
T.148S.,R.42E., 
Secs. 19 to 26 inclusive, secs. 28 and 34. 
T.145S.,R.43 E., 
Sec. 30. 
T.15S.,R.37E., 
Secs. 14, 24, and 26. 
T.15S.,R.38E., 
Secs. 6 to 8 inclusive, secs. 17 to 20 in- 
‘elusive. 
T.158.,R.42E., 
Secs. 2, 10, 12, 14, 22, 23, 26, 27, and 35. 
T.15S., R. 43 E., 
Secs. 2 to 4 inclusive; 
Secs. 8, 10, 11, 13, and 14, secs. 16 to 18 
inclusive; 
Secs. 20, 22, 28, and 32. 
T.15S.,R.44E., 
Sec. 30. 
T.165S.,R.42E., 
Secs. 1 to 3 inclusive, secs. 11 to 15 in- 
clusive. 
T.168., = 43 E., 
Sec. 2 


T.16S., 2. 46 E., 
Sec. 19. 
T.1858.,R.37E., 


T.188., R. 43 E., 
Secs. 2, 26, and 34, 
T.198.,R.42E., 
Secs. 24, 26, and 28. 
T.205S.,R.41E., 
Sec. 12. 
T. 208.,R. 45 E., 
Secs. 14 and 15, secs. 17 to 22 inclusive. 
T. 21 S., R. 37 E., 
Secs. 13 to 15 inclusive, secs. 18, 21, and 24. 
T.2158.,R.38E., 
Secs. 18, 19, and 29. 
T.24S.,R.37E., 
Sec. 31. 
T.2458.,R.41E., 
Secs. 5, 8, and 17. 


T. 25 S., R. 37 E., 

Secs. 18, 20, 28, 30, 32, and 34, 
T. 26 S.,R. 38 E., 

Secs. 26 and 35. 
T. 265S., R. 39£., 

Secs. 14, 22, and 34. 
T.265S.,R.40E., 

Secs. 18 to 20 inclusive; 

Secs. 28 to 31 inclusive. 
T. 26S.,R. 42 E., 

Secs. 13, 21, 24, 31, and 32, 
T. 26 S., R. 45 E., 

Secs. 28 to 33 inclusive. 
T. 275., R. 38 E., 

Secs. 23, 33, and 35. 
T. 275S., R. 39 E., 

Secs. 3, 17, 18, 21, and 22, 
T.2758.,R.40E., 

Secs. 6 and 7. 
T.28S.,R.44E., 

Secs. 10 and 15. 
T.285S.,R.46E., 

Secs. 13 to 15 inclusive; 

Secs. 18, 27, 29 and 30. 
T.2958., R. 46E., 

Sec. 35. 
T.305S., R. 40% E., 

Sec. 1 


T.30S.,R.42E., 


?. 30 S., ‘R. 45 E., 
Secs. 16, 20, and 30. 
T.30S., R. 46 E., 
Sec. 2. 


T.318., R41, 
Sec. 3 

T.3158., ‘2.42, 
Sec. 4 


T.325S., R. 41 E., 
Secs. 1, 6, and 11. 

T.3258.,R.46E., 
Sec. 33. 

T.335S., R. 40E., 
Sec. 2 


T. 33 S., ‘R. 46 E., 

Secs. "7 to9 inclusive. 
T.345S.,R.46E., 

Sec. 36. 
T.355S.,R.37E., 

Secs. 4, 11, 13, 30, and $1. 
T.358S.,R.45E., 

Secs. 14 and 33. 
T. 35 S., R. 46 E., 

Sec. 2. 
T.40S., R. 44E., 

Secs. 26 and 29. 
T.41S.,R.42E., 

Secs. 2, 4, 9, 11, 13, and 14. 
T.415.,R.44E., 

Secs. 12, 13, and 24. 


Grant CouNTY—WILLAMETTE MERIDIAN 


T.1658.,R. 36 E., 

Secs. 25, 26, and 35. 
T.17S., R. 36 E., 

Secs. 10, 15, 21, and 22. 


The public lands in the areas de- 
scribed aggregate approximately 56,770 
acres. 

3. For a period of 60 days from the 
date of publication of this notice in the 
FEperRaAL REGISTER, all persons who wish 
to submit comments, suggestions, or ob- 
jections in connection with the pro- 
posed classification may present their 
views in writing to the District Man- 
ager, Bureau of Land Management, 365 
A Street West, Post Office Box 220, Vale, 
Oreg. 97918. 
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4. The lands proposed to be classified 
are shown on maps, 1 through 15, desig- 
nated “OR 4189, 2411.2 : 36-030 Decem- 
ber 1968” on file in the Vale District 
Office, Bureau of Land Management, 
Vale, Oreg., and the Land Office, Bureau 
of Land Management, 729 Northeast 
Oregon Street, Portland, Oreg. 

5. A public hearing on the proposed 
classification will be held in the Vale 
District Office, Vale, Oreg., at 2 p.m., 
on January 30, 1969. 


For the State Director. 


MAXWELL T. LIEURANCE, 
District Manager. 


DECEMBER 20, 1968. 


[F.R. Doc, 68-15513; Filed, Dec. 30, 1968; 
8:45 a.m.] 


ATOMIC ENERGY COMMISSION 


[Dockets Nos. 50-315, 50-316] 


INDIANA & MICHIGAN ELECTRIC 
CO. (DONALD C. COOK NUCLEAR 
PLANT, UNITS 1 AND 2) 


Notice of Hearing on Application for 
Provisional Construction Permits 


Pursuant to the Atomic Energy Act of 
1954, as amended (the Act), and the 
regulations in Title 10, Code of Federal 
Regulations, Part 50, “Licensing of Pro- 
duction and Utilization Facilities”, and 
Part 2, rules of practice, notice is hereby 
given that a hearing will be held at 
10 a.m., local time, on February 13, 1969, 
in the Little Theatre, Lakeshore High 
School, 5771 Cleveland Avenue, Stevens- 
ville, Mich., to consider the application 
filed under section 104b of the Act by 
Indiana & Michigan Electric Co. (the 
applicant) for provisional construction 
permits for two pressurized water re- 
actors, each designed to initially operate 
at 3,250 megawatts (thermal), to be 
located at the applicant’s site along the 
eastern shore of Lake Michigan in Lake 
Township, Berrien County, Mich., about 
1i miles south-southwest of Benton 
Harbor, Mich. 

The hearing will be conducted by the 
Atomic Safety and Licensing Board 
designated by the Atomic Energy Com- 
mission, consisting of James P. Gleason, 
Esq., Chairman, Washington, D.C.; Dr. 
Clark D. Goodman, Houston, Tex.; and 
Dr. Hugh C. Paxton, Los Alamos, N. Mex. 
Dr. Rolf Eliassen, Stanford, Calif., has 
been designated as a technically qualified 
alternate, and Samuel W. Jensch, Esq., 
Washington, D.C:, has been designated as 
an alternate qualified in the conduct of 
administrative proceedings. 

A prehearing conference will be held 
by the Board at 10 a.m., local time on 
January 30, 1969, in the Auditorium, 
General Services Administration Build- 
ing, 18th and F Streets NW., Washing- 
ton, D.C., to consider the matters pro- 
vided for consideration by § 2.752 of 10 
CFR Part 2 and section II of Appendix A 
to 10 CFR Part 2. 

The Director of Regulation proposes 
to make affirmative findings on Item 
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Nos. 1-3 and a negative finding on Item 
4 specified below as the basis for the 
issuance of provisional construction per- 
mits to the applicant substantially in the 
form proposed in Appendices A and B 
hereto. 

1. Whether in accordance with the 
provisions of 10 CFR § 50.35(a): 

(a) The applicant has described the 
proposed design of the facilities includ- 
ing, but not limited to, the principal 
architectural and engineering criteria 
for the design, and has identified the 
major features or components incorpo- 
rated therein for the protection of the 
health and safety of the public; 

(b) Such further technical or design 
information, as may be required- to com-+ 
plete the safety analysis and which can 
reasonably be left for later consideration, 
will be supplied in the final safety analy- 
sis reports; 

(c) Safety features or components, if 
any, which require research and develop- 
ment have been described by the appli- 
cant and the applicant has identified, 
and there will be conducted, a research 
and development program reasonably de- 
signed to resolve any safety questions 
associated with such features or compo- 
nents; and 

(ad) On the basis of the foregoing, 
there is reasonable assurance that (i) 
such safety questions will be satisfactor- 
ily resolved at or before the latest dates 
stated in the application for completion 
of construction of the proposed facilities, 
and (ii) taking into consideration the 
site criteria contained in 10 CFR Part 100, 
the proposed facilities can be constructed 
and operated at the proposed location 
without undue risk to the health and 
safety of the public; 

2. Whether the applicant is techni- 
cally qualified to design and construct 
the proposed facilities; 

3. Whether the applicant is financially 
qualified to design and construct the pro- 
posed facilities; and 

4, Whether the issuance of permits for 
the construction of the facilities will be 
inimical to the common defense and se- 
curity or to the health and safety of the 
public. 

In the event that this proceeding is 
not a contested proceeding, as defined 
by § 2.4 of the Commission’s rules of prac- 
tice, 10 CFR Part 2, the Board will, with- 
out conducting a de novo evaluation of 
the application, consider the issues of 
whether the application and the record 
of the proceeding contain sufficient in- 
formation, and the review by the Com- 
mission’s regulatory staff has been ade- 
quate, to support the findings proposed 
to be made and the provisional construc- 
tion permits proposed to be issued by the 
Director of Regulation. 

In the event that this proceeding be- 
comes a contested proceeding, the Board 
will consider and initially decide, as the 
issues in this proceeding, Item Nos. 1 
through 4 above, as the basis for deter- 
mining whether the provisional construc- 
tion permits should be issued to the 
applicant. 

As they become available, the applica- 
tion, the applicant’s summary of the ap- 
plication, the report of the Commission’s 
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Advisory Committee on Reactor Safe- 
guards (ACRS) and the Safety Evalua- 
tion by the Commission’s regulatory 
staff will be placed in the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C., where they will 
be available for inspection by members of 
the public. Copies of this notice of hear- 
ing, the ACRS report, the applicant’s 
summary of the application and the reg- 
ulatory staff’s Safety Evaluation will also 
be available at Lakeshore High School, 
5771 Cleveland Avenue, Stevensville, 
Mich., for inspection by members of the 
public each weekday between the hours 
of 8 a.m. and 4 p.m. Copies of the ACRS 
report and the regulatory staff’s Safety 
Evaluation may be obtained by request to 
the Director of the Division of Reactor 
Licensing, U.S. Atomic Energy Commis- 
sion, Washington, D.C. 20545. 

Any person who wishes to make an oral 
or written statement in this proceeding 
setting forth his position on the issues 
specified, but who does not wish to file 
a petition for leave to intervene, may re- 
quest permission te make a limited ap- 
pearance pursuant to tne provisions of 
§ 2.715 of the Commission’s rules of prac - 
tice, 10 CFR Part 2. Limited appearances 
will be permitted at the time of the hear- 
ing in the discretion of the Board, within 
such limits and on such conditions as 
may be fixed by the Board. Persons de- 
siring to make a limited appearance are 
requested to inform the Secretary, U.S. 
Atomic Energy Commission, Washington, 
D.C. 20545, by January 27, 1969. 

Any person whose interest may be 
affected by the proceeding who does not 
wish to make a limited appearance and 
who wishes to perticipate as a party in 
the proceeding must file a petition for 
leave to intervene. 

Petitions for leave to intervene, pur- 
suant to the provisions of § 2.714 of the 
Commission’s rules of practice, 10 CFR 
Part 2, must be received in the Office of 
the Secretary, U.S. Atomic Energy Com- 
mission, Washington, D.C. 20545, Atten- 
tion: Chief, Public Proceedings Branch, 
or the Commission’s Public Document 
Room, 1717 H Street NW., Washington, 
D.cC., not later than January 27, 1969, 
or in the event of a postponement of the 
prehearing conference, at such time as 
the Board may specify. The petition shall 
set forth the interest of the petitioner in 
the proceeding, how that interest may be 
affected by Commission action, and the 
contentions of the petitioner in reason- 
ably specific detail. A petition which sets 
forth contentions relating only to mat- 
ters outside the Commission’s jurisdic- 
tion will be denied. A petition for leave 
to intervene which is not timely filed will 
be denied unless the petitioner shows 
good cause for failure to file it on time. 

A person permitted to intervene be- 
comes a party to the proceeding, and has 
all the rights of the applicant and the 
regulatory staff to participate fully in the 
conduct of the hearing. For example, he 
may examine and cross-examine wit- 
nesses. A person permitted to make a 
limited appearance does not become a 
party, but may state his position and 
raise questions which he would like to 
have answered to the extent that the 











questions are within the scope of the 
hearing as specified in the issues set out 
above. A member of the public does not 
have the right to participate unless he 
has been granted the right to intervene 
as a party or the right of limited 
appearance. 

An answer to this notice, pursuant to 
the provisions of § 2.705 of the Commis- 
sion’s rules of practice, 10 CFR Part 2, 
must be filed by the applicant on or be- 
fore January 27, 1969. 


Papers required to be filed in this pro- 
ceeding may be filed by mail or telegram 
addressed to the Secretary, U.S. Atomic 
Energy Commission, Washington, D.C. 
20545, Attention: Chief, Public Proceed- 
ings Branch, or may be filed by delivery 
to the Commission’s Public Document 
Room, 1717 H Street NW., Washington, 
D.C. 


Pending further order of the Board, 
parties are required to file, pursuant to 
the provisions of § 2.708 of the Commis- 
sion’s rules of practice, 10 CFR Part 2, 
an original and 20 conformed copies of 
each such paper with the Commission. 


Dated at Washington, D.C., this 26th 
day of December 1968. 


UniTeD STATES ATOMIC 

ENERGY COMMISSION, 
F. T. Hosss, 

Acting Secretary. 


APPENDIX A—INDIANA & MICHIGAN ELECTRIC 
Co. 


(DONALD C. COOK NUCLEAR PLANT, UNIT NO. 1) 
Docket No. 50-315 
PROVISIONAL CONSTRUCTION PERMIT 


Construction Permit No. ...-.-. 


1. Pursuant to section 104b. of the Atomic 
Energy Act of 1954, as amended (the Act), 
and Title 10, Chapter 1, Code of Federal 
Regulations, Part 50, “Licensing of Produc- 
tion and Utilization Facilities”, and pursu- 
ant to the order of the Atomic Safety and 
Licensing Board, the Atomic Energy Com- 
mission (the Commission) hereby issues a 
provisional construction permit to the Indi- 
ana & Michigan Electric Co. (the applicant) 
for a utilization facility (the facility), de- 
signed to operate at 3,250 megawatts 
(thermal), described in the application and 
amendments thereto (the application) filed 
in this matter by the applicant and as more 
fully described in the evidence received at 
the public hearing upon that application. 
The facility, known as Donald C. Cook Nu- 
clear Plant, Unit No. 1, will be located at the 
applicant’s site along the eastern shore of 
Lake Michigan in Lake Township, Berrien 
County, Mich., about 11 miles south-south- 
west of Benton Harbor, Mich. 

2. This permit shall be deemed to con- 
tain and be subject to the conditions speci- 
fied in §§ 50.54 and 50.55 of said regulations; 
is subject to all applicable provisions of 
the Act, and rules, regulations, and orders of 
the Comimssion now or hereafter in effect; 
and is subject to the conditions specified 
or incorporated below: 

A. The earliest date for the completion 
of the facility is November 1, 1971, and the 
latest date for completion of the facility is 
November 1, 1972. 

B. The facility shall be constructed and 
located at the site as described in the ap- 
plication in Lake Township, Berrien County, 
Mich. 

C. This construction permit authorizes 
the applicant to construct the facility de- 
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scribed in the application and the hearing 
record in accordance with the principal 
architectural and engineering criteria set 
forth therein. 

3. This permit is provisional to the extent 
that a.license authorizing operation of the 
facility will not be issued by the Commission 
unless (a) the applicant submits to the 
Commission, by amendment to the applica- 
tion, the complete final safety analysis re- 
port, portions of which may be submitted 
and evaluated from time to time; (b) the 
Commission finds that the final design pro- 
vides reasonable assurance that the health 
and safety of the public will not be en- 
dangered by the operation of the facility in 
accordance with procedures approved by it 
in connection with the issuance of said 
license; and (c) the applicant submits proof 
of financial protection and the execution of 
an indemnity agreement as required by sec- 
tion 170 of the Act. 


For the Atomic Energy Commission. 


APPENDIX _B—INDIANA & MICHIGAN ELECTRIC 
Co. 


(DONALD C. COOK NUCLEAR PLANT, UNIT NO. 2) 
Docket No. 50-316 
PROVISIONAL CONSTRUCTION PERMIT 


Construction Permit No. ..----. 


1. Pursuant to section 104b. of the Atomic 
Energy Act of 1954, as amended (the Act); 
and Title 10, Chapter 1, Code of Federal 
Regulations, Part 50, “Licensing of Produc- 
tion and Utilization Facilities’, and pur- 
suant to the order of the Atomic Safety and 
Licensing Board, the Atomic Energy Commis- 
sion (the Commission) hereby issues a pro- 
visional construction permit to the Indiana 
& Michigan Electric Co. (the applicant) for a 
utilization facility (the facility), designed to 
operate a 3,250 magawatts (thermal), de- 
scribed in the application and amendments 
thereto (the application) filed in this matter 
by the applicant and as more fully described 
in the evidence received at the public hear- 
ing upon that application. The facility, 
known as Donald C. Cook Nuclear Plant, Unit 
No. 2, will be located at the applicant’s site 
along the eastern shore of Lake Michigan 
in Lake Township, Berrien County, Mich., 
about 11 miles south-southwest of Benton 
Harbor, Mich. } 

2. This permit shall be deemed to contain 
and be subject to the conditions specified 
in §§50.54 and 50.55 of said regulations; 
is subject to all applicable provisions of the 
Act, and rules, regulations, and orders of the 
Commission now or hereafter in effect; and 
is subject to the conditions specified or in- 
corporated below: 

A. The earliest date for the completion of 
the facility is January 1, 1973, and the latest 
date for completion of the facility is Jan- 
uary 1, 1974. 

B. The facility shall be constructed and 
located at the site as described in the appli- 
cation in Lake Township, Berrien County, 
Mich. 

C. This construction permit authorizes the 
applicant to construct the facility described 
in the application and the hearing record in 
accordance with the principal architectural 
and engineering criteria set forth therein. 

3. This permit is provisional to the extent 
that a license authorizing operation of the 
facility will not be issued by the Commission 
unless (a) the applicant submits to the 
Commission, by amendment to the applica- 
tion, the complete final safety analysis re- 
port, portions of which may be submitted 
and evaluated from time to time; (b) the 
Commission finds that the final design pro- 
vides reasonable assurance that the health 
and safety of the public will not be en- 
dangered by the operation of the facility in 
accordance with procedures approved by it 
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in connection with the issuance of said li- 
cense; and (c) the applicant submits proof 
of financial protection and the execution of 
an indemnity agreement as required by sec- 
tion 170 of the Act. 


For the Atomic Energy Commission. 


[F.R. Doc. 68-15573; Filed, Dec. 30, 1968: 
8:48 a.m.] 


CIVIL AERONAUTICS BOARD 


[Dockets Nos. 19559, 20427; Order 68-12-129] 


SEDALIA, MARSHALL, BOONVILLE 
STAGE LINE, INC. 


Order To Show Cause Regarding Es- 
tablishment of Service Mail Rate 


Issued under delegated authority on 
December 23, 1968. 

In response to a notice of intent filed 
by the Postmaster General in Docket 
19559, pursuant to 14 CFR Part 298, the 
Board, by Order E—26697 issued April 22, 
1968, fixed for Sedalia, Marshall, Boon- 
ville Stage Line, Inc. (Sedalia), a final 
rate of 45 cents per great circle aircraft 
mile for the transportation of mail by 
aircraft between Wichita, Kans. and 
Kansas City, Mo. 


On September 19, 1968, the Postmaster 
General petitioned the Board to fix a 
rate of 53.67 cents per great circle air- 
craft mile for this transportation of 
mail. Thereafter, on October 30, 1968, 
the Postmaster General filed a notice of 
intent in Docket 20427, pursuant to 14 
CFR Part 298, and requested the Board 
to establish for Sedalia a final service 
mail rate of 42.9 cents per great circle 
aircraft mile for the transportation of 
mail by aircraft between the above-spec- 
ified points. 

The provisions of 14 CFR Part 298 
having been fulfilled and no certificated 
air carrier having objected, Sedalia has 
been authorized to provide services under 
the new notice of intent beginning on 
November 9, 1968. The Postmaster Gen- 
eral states that the Department and the 
carrier agree that the above rates for 
the respective periods are fair and rea- 
sonable rates of compensation for the 
proposed services. The Postmaster Gen- 
eral believes these services will meet 
postal needs in the market. He states the 
air taxi plans to use twin-engine Beech 
Model D-18 type aircraft equipped for 
all-weather operation in this service. 

The Board finds that it is in the public 
interest to fix, determine, and establish 
the fair and reasonable rate of compen- 
sation to be paid by the Postmaster Gen- 
eral for the proposed transportation of 
mail by aircraft, the facilities used and 
useful therefor, and the services con- 
nected therewith, between the aforesaid 
points. Upon consideration of the notice 









1 Although action in this petition was held 
at the request of the Postmaster General 
while new bids were obtained for the route, 
an open-rate situation has prevailed in this 
market for Sedalia since Sept. 19, 1968, neces- 
sitating the establishment of a rate for the 
period Sept. 19, 1968, through Nov. 8, 1968. 
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of intent, the petition of the Postmaster 
General which opened the rate on Sep- 
tember 19, 1968, and other matters offi- 
cially noticed, it is proposed to issue an 
order * to include the following findings 
and conclusions: 

1. On and after September 19, 1968, 
through November 8, 1968, the fair and 
reasonable final service mail rate to be 
paid to Sedalia, Marshall, Boonville 
Stage -Line, Inc., entirely by the Post- 
master General pursuant to section 406 
of the Act for the transportation of mail 
by aircraft, the facilities used and useful 
therefor, and the services connected 
therewith, shall be 53.67 cents per great 
circle aircraft mile between Wichita, 
Kans., and Kansas City, Mo. 

2. On and after November 9, 1968, the 
fair and reasonable final service mail rate 
to be paid to Sedalia, Marshall, Boonville 
Stage Line, Inc., entirely by the Post- 
master General pursuant to section 406 
of the Act for the transportation of mail 
by aircraft,-the facilities used and use- 
ful therefor, and the services connected 
therewith, shall be 42.9 cents per great 
circle aircraft mile between Wichita, 
Kans., and Kansas City, Mo. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 406 thereof, and 
regulations promulgated in 14 CFR Part 
302, 14 CFR Part 298, and 14 CFR 385.14 
(g): 

It is ordered, That: 


1. Sedalia, Marshall, Boonville Stage 
Line, Inc., the Postmaster General, Bran- 
iff Airways, Inc., Continental Air Lines, 
Inc., Frontier Airlines, Inc., Trans World 
Airlines, Inc., and all other interested 
persons are directed to show cause why 
the Board should not adopt the foregoing 
proposed findings and conclusions and 
fix, determine, and publish the final rate 
specified above for the transportation of 
mail by aircraft, the facilities used and 
useful therefor, and the services con- 
nected therewith as specified above as 
the fair and reasonable rate of compen- 
sation to be paid to Sedalia, Marshall, 
Boonville Stage Line, Inc.; 

2. Further procedures herein shall be 
in accordance with 14 CFR Part 302, and 
notice of any objection to the rate or to 
the other findings and conclusions pro- 
posed herein, shall be filed within 10 days, 
and if notice is filed, written answer and 
supporting documents shall be filed 
within 30 days after service of this order; 

3. If notice of objection is not filed 
within 10 days after service of this order, 
or if notice is filed and answer is not 
filed within 30 days after service of this 
order, all persons shall be deemed to have 
waived the right to a hearing and all 
other procedural steps short of a final 
decision by the Board, and the Board 
may enter an order incorporating the 


2 As this order to show cause is not a final 
action but merely affords interested persons 
an opportunity to be heard on the matters 
herein proposed, it is not regarded as sub- 
ject to the review provisions of Part 385 (14 
CFR Part 385). These provisions for Board 
review will be applicable to final action taken 
by the staff under authority delegated in 
§ 385.14(g). 
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findings and conclusions proposed herein 
and fix and determine the final rate 
specified herein; 

4. If answer is filed presenting issues 
for hearing, the issues involved in deter- 
mining the fair and reasonable final rate 
shall be limited to those specifically 
raised by the answer, except insofar as 
other issues are raised in accordance with 
Rule 307 of the rules of practice (14 CFR 
302.307) ; and 

5. This order shall be served upon Se- 
dalia, Marshall, Boonville Stage Line, 
Inc., the Postmaster General, Braniff 
Airways, Inc., Continental Air Lines, Inc., 
Frontier Airlines, Inc., and Trans World 
Airlines, Inc. 


This order will be published in the 
FEDERAL REGISTER. 


[SEAL] HAROLD R. SANDERSON, 
Secretary. 
[F.R. Doc. 68-15525; Filed, Dee. 30, 1968; 


8:46 a.m.] 





[Docket No. 20353] 


UNIVERSAL CONSOLIDATED INDUS- 
TRIES, INC., ET AL. 


Notice of Postponement of Prehearing 
Conference 


Universal Consolidated Industries, 
Inc., Bush Universal, Inc., Uni-Trans, 
Inc., and Donald J. Matthews. 

Notice is hereby given that a prehear- 
ing conference in the above-entitled 
proceeding now assigned to be held on 
January 3, 1969, is hereby postponed to 
January 14, 1969 at 10 am., e.s.t., in 
Room 1027, Universal Building, 1825 
Connecticut Avenue NW., Washington, 
D.C., before the undersigned examiner. 


Dated at Washington, D.C., Decem- 
ber 23, 1968. 
[sEAL] Epwarp T. STopo.a, 
Hearing Examiner. 
[F.R. Doc. 68-15526; Filed, Dec. 30, 1968; 
8:46 a.m.] 


FEDERAL COMMUNICATIONS 
COMMISSION 


[Docket No. 18410; FCC 68-1225] 


COMMUNICATIONS ENGINEERING, 
INC. 


Memorandum Opinion and Order 
Designating Applications for Con- 
solidated Hearing on Stated Issues 


In re applications of Communications 
Engineering, Inc., for construction per- 
mits for six new stations in the Domestic 
Public Point-to-Point Microwave Radio 
Service to be used for communications 
service between Anchorage, Alaska, and 
various oil drilling platforms in Cook 
Inlet near Nikishka, Alaska, Docket No. 
18410, File Nos. 7160 through 7164—Cl1- 
P-66, 2852—C1-P-67. 

1. The Commission has before it the 
captioned microwave applications filed 
on May 24, 1966, and December 15, 1966, 
by Communications Engineering, Inc. 


(CEI), and the following pleadings: (a) 
Informal objections to the CEI proposal 
filed by Alaska Communications System 
(ACS) (letter of May 20, 1966), North 
State Telephone Co., Inc. (letter of Aug. 
24, 1966), and The City of Anchorage 
Telephone Utility (etter of Oct. 10, 
1966) ;* (b) A petition to deny the CEI 
applications and a “Request For Accept- 
ance of Late Filing” filed by ACS on 
March 8, 1968, and responsive pleadings 
thereto; and (c) a “Motion For Summary 
Dismissal” filed by ACS on August 26, 
1968, and responsive pleadings thereto. 
Further, associated with these applica- 
tions are various requests from ACS for 
the use of non-Government frequencies 
for the purpose of permitting it to pro- 
vide service to oil drilling platforms in 
Cook Inlet. These requests, which were 
filed with the Frequency Assignment 
Subcommittee (FAS) of the Interdepart- 
ment Radio Advisory Committee 
(IRAC) ? by the Department of the Air 
Force on behalf of ACS, were noted on 
the Commission’s public notices.* Subse- 
quently, CEI submitted to the Commis- 
sion a “petition to deny” the ACS re- 
quests. Action by the IRAC on this matter 
is being withheld pending the receipt of 
the Commission’s comments.‘ Such com- 
ments must necessarily await the dis- 
position of the pending CEI applications. 





1 Aside from the original letters of opposi- 
tion, which are very short, neither North 
State Telephone Co. or The City of Anchorage 
Telephone Utility have taken a further active 
interest in this preceeding. In fact, The City 
of Anchorage, in a letter dated Mar. 30, 1967, 
indicated that it would negotiate an inter- 
connection agreement with CEI if it obtained 
the appropriate authorizations. 

2 The IRAC is under the Director of Tele- 
communications Management (DTM) in the 
Executive Branch; The IRAC proper deals 
primarily with . policy matters while the 
principle function of the FAS is to advise 
on applications for frequency assignments 
filed by agencies of the Federal Government. 
The DTM has full authority to accept or 
reject IRAC/FAS recommendations. The 
DTM frequency assignment activity for 
Federal agencies accomplishes the same func- 
tion as the FCC in assigning frequencies to 
all non-Government radio stations. (Section . 
303(c) of the Communications Act of 1934, as 
amended, sets forth the Commission’s au- 
thority to assign frequencies while section 
305 provides, inter alia, that Federal Govern- 
ment stations are not subject to the pro- 
visions of section 303 (with one exception) 
and that frequency assignments for such 
stations shall be made by the President. The 
President’s authority was, in turn, redele- 
gated to the DTM pursuant to Executive 
Order No. 10995.) 

* The appendix filed as part of the original 
document contains a compilation of the ACS 
frequency assignment requests which ap- 
peared on the Commission’s Common Carrier 
Public Notices of Nov. 14, 1966; Dec. 20, 1966; 
Feb. 12, 1968; May 6, 1968; Aug. 19, 1968; and 
Aug. 26, 1968. 

*In accordance with established frequency 
assignment coordination procedures, the FAS 
referred the ACS requests to the main Com- 
mittee (IRAC) for consideration in consulta- 
tion with the FCC Liaison Representative on 
that Committee. This was done because of 
the policy issues involved, the predominant 
one being the question of whether the Cook 
Inlet service should be provided by ACS or 
CEI, both proposing the use of non-Govern- 
ment frequencies. 
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2. CEI is a common carrier operating 
mobile radio facilities in the area of 
Anchorage, Alaska, pursuant to author- 
ization by this Commission and the 
Alaska Public Service Commission 
(APSC). ACS, an agency of the U.S. Air 
Force, has for years operated numerous 
long-distance radio and wire communica- 
tions facilities in Alaska, providing a 
common carrier type service to the public 
as well as service to Government users. 
Both CEI and ACS desire to provide com- 
munications service via radio to a number 
of oil drilling platforms in Cook Inlet 
some 60 miles southwest of Anchorage. 
CEI, as an intrastate carrier, is subject to 
the jurisdiction of the APSC for franchise 
authority and to the FCC for radio au- 
thority. However, ACS, as a governmen- 
tal carrier operating under authority 
of Congress (48 U.S.C. 310), is not sub- 
ject to the jurisdiction of either APSC 
or the FCC. 

3. ACS contends that it is the policy 
of the Air Force to oppose all potential 
competitors in order to preserve its sal- 
ability value ° and that the Government’s 
interest requires that all long-distance 
communications services in Alaska be 
provided by ACS. Among other things, 
ACS also alleges that CEI is not author- 
ized by the APSC to provide the proposed 
service; that CEI did not comply with 
various provisions of Part 85 of the Com- 
mission’s rules; that the rates proposed 
by CEI are excessive and that certain 
existing Government communications 
facilities would be duplicated. CEI, for 
its part, contends that non-Government 
common carrier radiofrequencies should 
not be assigned for Government use and 
that it is contrary to the express general 
policy of the Government to permit the 
purposeful entry of a governmental 
agency into competition with private 
enterprise. Both ACS and CEI recognize 
that their proposals are mutually 
exclusive. 

4. Since the proposed service is intra- 
state in nature, a matter of prime im- 
portance is the status of CEI’s local au- 
thorization. Section 21.15(c) (4) of the 
Commission’s rules requires a microwave 
applicant to submit proof of franchise 
or other local authorization where such 
is required. When CEI filed the applica- 
tions, it submitted letters dated Au- 
gust 11, and November 15, 1965 from the 
Executive Director of the APSC inter- 
preting CEI’s existing franchise certifi- 
cate to permit the rendition of the pro- 
posed point-to-point service. However, 
the APSC subsequently superseded the 
interpretation of its Executive Director, 
setting the question of CEI’s authority 
for hearing in a consolidated proceeding 
with applications of North State Tele- 
phone Co., Inc. (North State), and Gla- 
cier State Telephone Co., Inc. (Glacier 
State), for authorization to serve the 


5Public Law 90-135, enacted on Nov. 14, 
1967, authorized the sale by the Govern- 
ment of any element of ownership in ACS, 
including franchise rights. Preparations are 
currently being made for the offer for sale 
of ACS facilities. 


NOTICES 


Cook Inlet area.’ After hearing, the APSC 
issued an order on August 16, 1968, which 
denied the North State and Glacier State 
applications because the service would 
be duplicative of the service being ren- 
dered to the area by CEI from its An- 
chorage mobile base station but also 
found that CEI’s existing certificate for 
mobile operations did not authorize 
point-to-point service. 

5. Under normal circumstances, such a 
ruling by a State commission would be 
cause for dismissal or return of the mi- 


_crowave applications. However, the cir- 


cumstances here are extraordinary. First 
of all, it appears that the APSC was con- 
vinced that CEI should serve the Cook 
Inlet area. The hearing officer found that 
the public interest would be served by 
the institution of service proposed by 
CEI and recommended that CEI’s pres- 
ent certificate be amended to permit such 
service.’ The Commission itself affirmed 
the hearing officer on the former point 
and said of the competing applications: 

The Commission is of the opinion that to 
a large extent such service would be duplica- 
tive of the MTS service (mobile telephone 
service) which is being provided by CEI from 
its Anchorage base station, * * * and it 
has not been shown that the service provided 
by CEI is so inadequate or unsatisfactory as 
to justify the issuance of a certificate to 


another utility to provide a competing 
service.® 


However, the Commission reversed the 
Hearing Officer on the latter point, 
stating: 


As the Commission understands the ap- 
plicable laws, it would be in error if it 
granted a certificate to CEI to provide point- 
to-point microwave service without CEI ever 
having submitted itself as an applicant for 
that service. Accordingly, the Commission 
must reverse the Hearing Officer in his Find- 
ing No. 6 without prejudice to the filing by 
CEI of such an application if it later decides 
to do so.” 


6. We are advised that CEI, on Oc- 
tober 15, 1968, filed an appeal with the 
Superior Court of the Third Judicial 
District in Alaska (Case No. 68-2727) 
contesting that portion of the APSC de- 
cision which denied it (CEI) appropriate 
certification in that proceeding. 

7. The second special circumstance in 
this case involves the fact that ACS is 
not a carrier subject to regulation by the 
APSC or this Commission. If we now 
return CEI’s applications pending its re- 
ceipt of State authorization, CEI would 
be eliminated from present consideration 
by this Commission, and we would have 
only the ACS requests before us. If we 


* North State and Glacier State are tele- 
phone companies providing exchange service 
in several Alaska communities. They pro- 
posed to split Cook Inlet with Glacier State 
providing service to the eastern half and 
North State to the western half. ACS, as an 
intervenor in the proceeding, protested the 
CEI proposal on the grounds that it /(ACS) 
should provide all toll service. 

T Alaska Public Service Commission, Docket 
No. U-66-24 et al., Hearing Officer’s Decision, 
Findings 6 and 7. 

8Id., order issued Aug. 16, 1968, p. 9. 

*Id., p. 11. 


20061 


were to indicate to IRAC our concurrence 
in the ACS requests, this would ap- 
pear to preclude a subsequent grant of 
CEI’s admittedly mutually exclusive 
applications. 

8. In summation, the APSC appears to 
have found that the public interest would 
be served by the institution of the CEI 
proposal and has denied other carriers 
the right to serve the Cook Inlet area. 
Under these circumstances, notwith- 
standing the fact that CEI does not now 
have appropriate State authorization, it 
appears desirable to temporarily waive 
the requirements of § 21.15(c) (4) for the 
purpose of considering its applications in 
connection with the ACS requests for 
frequencies. We think that the public 
interest would be served by designating 
the CEI applications for hearing and 
joining ACS as a party, especially in view 
of the probable sale of ACS facilities to a 
carrier subject to regulation by this 
Commission and the APSC. Accordingly, 
we will designate the CEI applications 
for hearing to determine the merits of 
its proposal as compared to that of ACS. 
Of course, any subsequent grant to CEI 
arising out of this proceeding will be ap- 
propriately conditioned to preclude con- 
struction by CEI prior to receiving 
authorization from the APSC. 

9. One other issue needing resolution 
at this time involves the applicability of 
Part 85 of the rules to CEI’s applica- 
tions.” CEI has obviously not complied 
with several provisions of such rules re- 
quiring coordination with ACS. CEI 
contends that Part 85 is not applicable to 
Part 21 applications while ACS argues 
the converse. We agree with CEI. Part 85 
applies only to services to be rendered 
through the use of those frequencies 
specified therein. Applicants for micro- 
wave facilities pursuant to Part 21 are 
not required to comply with Part 85. 

10. Except for the matters placed in 
issue herein, CEI appears to be legally, 
technically, . financially, and otherwise 
qualified to render the services it has 
proposed. 

11. Since the questions raised in this 
proceeding are unusual and because we 
think it desirable to minimize delay in 
reaching a final decision, we will order 
that any review of the examiner’s initial 
decision be made by the Commission. 

12. Accordingly, it is ordered, That 
pursuant to sections 309(e) and 403 of 
the Communications Act of 1934, as 
amended, the captioned applications are 
designated for hearing, at the Commis- 
sion’s offices in Washington, D.C., before 
an examiner and on a date to be here- 
after specified by separate order, upon 
the following issues: 

(a) To determine the nature and ex- 
tent of the communications facilities and 


Part 85, entitled “Public Fixed Stations 
and Stations of the Maritime Services in 
Alaska”, is directed primarily toward provid- 
ing for the shared (Government/non-Gov- 
ernment) use of frequencies in the low (LF), 
medium (MF), and high (HF) frequency 
bands and does not cover, to any significant 
extent, the use of frequencies in bands higher 
in the spectrum allocated exclusively to the 
non-Government fixed services. 
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services proposed by CEI, including costs, 
rates, charges, practices, classifications, 


regulations, 
thereto; 

(b) To determine, by comparison, the 
nature and extent of the communications 
facilities and services proposed by ACS, 
including costs, rates, charges, practices, 
classifications, regulations, and person- 
nel pertaining thereto; 

(c) To determine the nature and ex- 
tent of existing communications facili- 
ties and services rendered by ACS which 
may be duplicated by the CEI proposal, 
including rates, charges, practices, clas- 
Sifications, regulations, and personnel 
pertaining thereto; 

(d) To determine in light of the evi- 
dence adduced on the foregoing issues 
and any other relevant considerations, 
whether a grant of the CEI applications 
will serve the public interest, conven- 
ience, and necessity. 

13. It is further ordered, That Com- 
munications Engineering, Inc., the 
Alaska Communications System and the 
Chief, Common Carrier Bureau, are made 
parties to the proceeding. 

14. It is further ordered, That the bur- 
den of proof on issue (a) shall be upon 
CEI and that the burden of proof on is- 
sues (b) and (c) shall be upon ACS. 

15. It is further ordered, That any re- 
view of the initial decision be made by 
the Commission. 

16. It is further ordered, That if the 
CEI applications are granted and if prior 
to such grant CEI has not shown that 
it has received requisite operating au- 
thority from the Alaska Public Service 
Commission, the following condition shall 
be attached to the radio construction 
permits: 

Construction of the facilities authorized 
herein shall not be commenced prior to re- 


ceipt of the necessary franchise authority 
from the Alaska Public Service Commission. 


17. It is further ordered, That the ACS 
request for acceptance of a late filed peti- 
tion to deny is dismissed as moot and; 
That the ACS motion for summary dis- 
missal is denied. 

18. It is further ordered, That the par- 
ties desiring to participate herein shall 
file their appearances in accordance with 
§ 1.221 of the Commission’s rules. 


Adopted: December 18, 1968. 
Released: December 27, 1968. 


FEDERAL COMMUNICATIONS 
Commission," 


and personnel pertaining 


[SEAL] BEN F. WapPLE, 
Secretary. 
[F.R. Doc. 68-15529; Filed, Dec. 30, 1968; 
8:46 a.m.] 





[Docket No. 18295; FCC 68R-532] 
ORANGE COUNTY BROADCASTING 
Co. ET AL. 
Memorandum Opinion and Order 
Enlarging Issues 


In regard applications of Orange 
County Broadcasting, Inc., Monte E. 


“4 Commissioner Cox absent. 








NOTICES 


Livingston, Edward D. Tisch, Frank L. 
Bret, Thomas Walker, and Richard 8. 
Stevens, doing business as Orange 
County Broadcasting Co., Anaheim, 
Calif. et al. for construction permit for 
new television broadcast station, Docket 
No. 18295, File Nos. BPCT-—4018, 18296, 
18297, 18298, 18299, 18300. 

1. This proceeding involves six appli- 
cants for a construction permit for a 
new television broadcast station to oper- 
ate on Channel 56, at Anaheim, Calif. 
By Order, FCC 68-856, released Au- 
gust 30, 1968, the applications were des- 
ignated for hearing. Presently before 
the Review Board is a petition to enlarge 
issues, filed September 20, 1968, by 
Golden Orange Broadcasting .Co., Inc. 
(Golden Orange),’ requesting the en- 
largement of issues to include: (1) A 
comparative efforts issue; (2) suburban 
issues against all of the other applicants; 
and (3) a comparative programing issue. 


COMPARATIVE EFFORTS 


2. Golden Orange alleges that its 
efforts vary significantly, both qualita- 
tively and quantitatively, from the efforts 
made by the other applicants in this 
proceeding. Specifically, petitioner 
alleges that it is the only applicant 
whose efforts reflect a personal and 
continuing involvement of numerous 
principals in the assessment of needs 
through man-on-the-street surveys, mail 
and phone questionnaires, personal con- 
tacts and invitational community leader 
luncheons. These efforts, Golden Orange 
avers, manifest more varied methods of 
ascertaining needs and interests, more 
meaningful contacts, more personal in- 
volvement of its principals, and con- 
tacts representing a broader diversity 
of community leaders and interests. For 
purposes of comparison, Golden Orange 
describes the efforts of the other appli- 
cants which range from a single mail 
questionnaire survey by Orange County 
Communications to the three-pronged 
approach of mail, personal and telephone 
surveys utilized by Dana Communica- 
tions. The use of yes-no responses to 
questionnaires is criticized by Golden 
Orange as not being evocative of mean- 
ingful responses. Moreover, Golden 
Orange alleges, the differences in efforts 
are reflected in the various program pro- 
posals. 

3. The opposing applicants’? allege 
that Golden Orange has not shown that 


1 Other related pleadings before the Board 
are (a) Broadcast Bureau's comments, filed 
Oct. 31, 1968; (b) opposition, filed Oct. 31, 
1968, by Orange Empire Broadcasting Co. 
(Orange Empire); (c) comments, filed 
Nov. 7, 1968, by The Voice of the Orange 
Empire, Inc., Ltd. (Voice of Orange); (d) 
opposition, filed Nov. 7, 1968, by Dana Com- 
munications Corp. (Dana Communications) ; 
(e) Broadcast Bureau’s supplementary com- 
ments, filed Nov. 7, 1968; (f) reply (properly 
an opposition), filed Nov. 7, 1968, by Orange 
County Communications; (g) response (re- 
ply) to Broadcast Bureau’s comments and 
supplement, filed Nov. 12, 1968, by Orange 
County Broadcasting Co. (Orange County 
Broadcasting); and (h) reply, filed Dec. 4, 
1968, by Golden Orange. 

2 Voice of Orange urges the addition of the 
comparative efforts issue and alleges that its 
efforts outweigh those of the other applicants. 
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a significant disparity in efforts. exists 
between the applicants; that Golden 
Orange has not shown that its novel 
efforts, ie., shopping center interviews 
and community leader luncheons, are 
superior to the more conventional efforts 
made by the other applicants; and that 
Golden Orange has not shown a lack of 
diligence on the part of the other appli- 
cants. 

4. The Review Board finds that a 
substantial question as to comparative 
efforts has been raised. In Chapman 
Radio and Television Co., 7 FCC 2d 213, 
9 RR 2d 635 (1967), the Commission 
held that a comparative ascertainment 
of needs issue is warranted where a 
significant disparity in efforts to as- 
certain community needs and interests 
exists between applicants. In the instant 
case the apparent deficiencies in Orange 
County Communications’ efforts, when 
compared to the efforts of the other ap- 
plicants, are twofold: (1) Orange County 
Communications’ dependence upon a sin- 
gle method approach; and (2) its sub- 
stantially fewer contacts. The methods 
utilized by the other applicants, on the 
other hand, are more numerous and are 
designed to elicit information from both 
random population and community lead- 
ers.’ In contrast, Orange County Com- 
munications relied upon a mail question- 
naire which apparently was sent solely 
to community leaders. The Commission, 
however, has indicated that it contem- 
plates more than contacts with com- 
munity leaders in applicants’ efforts to 
ascertain community needs and inter- 
ests.‘ Thus, the failure to contact random 
population may constitute a “significant 
disparity”. Orange County Communica- 
tions also appears to have contacted 
fewer persons than the other applicants. 
Orange County Communications con- 
tacted 109 persons, whereas the contacts 
made by the other applicants range from 


* The following is a summary of the ef- 
forts of the other applicants: Golden Orange 
utilized phone questionnaires to both ran- 
dom respondents and community leaders, 
man-on-the-street interviews, mail ques- 
tionnaires to community leaders and invita- 
tional community leader luncheons; Orange 
County Broadcasting, Inc., utilized telephone 
interviews with population selected at ran- 
dom and personal interviews with commu- 
nity leaders, a mail survey to random popu- 
lation, and knowledge gained through 
residence in the community; Dana Commu- 
nications utilized phone interviews and 
mail questionnaires to random population, 
personal interviews with community leaders 
and the assistance of market research per- 
sonnel; Orange Empire utilized a phone sur- 
vey to random population, a community 
leader survey and the assistance of market 
research personnel; and Voice of Orange 
utilized personal interviews with community 
leaders and a mail survey of selected 
populations. 

*In its Policy Statement on Comparative 
Broadcast Hearings, 1 FCC 2d 393, 5 RR 
2d 1901 (1965), the Commission stated: 
“* * * the applicant has the responsibility 
for a reasonable knowledge of the community 
and area, based on surveys or back- 
ground * * *. Contacts with local civic and 
other groups and individuals are also an im- 
portant means of formulating propos- 
als * * *. Failure to make them will be 
considered a serious deficiency * * *.” 


















340 to 1,100 persons. This comparative 
lack of contacts could reflect that Orange 
County Communications also solicited 
less diverse responses.’ The requested is- 
sue will therefore be added. 


SUBURBAN ISSUE 


5. Golden Orange alleges that each 
of the other applicants in this proceeding 
failed to satisfy the requirements of Min- 
shall Broadcasting Co., Inc., 11 FCC 2d 
796, 12 RR 2d 502 (1968). Specifically, 
petitioner alleges the following: (1) 
Orange County Communications’ appli- 
cation does not contain any evaluation 
of program suggestions, nor is there any 
correlation between its mail survey and 
the proposed programing; (2) Dana 
Communications’ application reflects an 
absence of suggestions received and per- 
sonal evaluation by the applicant; (3) 
Voice of Orange’s reliance upon yes-no 
response survey is an inadequate basis 
upon which to meaningfully relate 
Suggestions received to any program 
proposal; (4) Orange County Broadcast- 
ing’s failure to reflect suggestions re- 
ceived in its application renders its pro- 
gram proposal basically unrelated to its 
surveys; and (5) Orange Empire Broad- 
casting’s application reflects an inade- 
quate underlying telephone survey since 
the questionnaire merely consisted of a 
preference for categories of program 
titles. 

6. In opposition, the applicants sever- 
ally allege that Golden Orange has set 
forth no information regarding survey 
efforts unknown to the Commission at 
the time of designation and in the ab- 
sence of such additional information no 
issue may be added; that the instant 
case, where applicants have provided the 
Commission with extensive documenta- 
tion of surveys and analyses, is distin- 
guishable from Minshall, supra, where 
only fragmentary information was sup- 
plied to the Commission; that the thrust 
of Golden Orange’s argument, i.e., that 
its survey efforts represent the ultimate 
and that to the extent any applicant’s 
survey varied from Golden Orange’s, it is 
to that degree deficient, has been pre- 
viously rejected by the Commission; and 
that Golden Orange has not shown any 
needs and interests significantly dif- 
ferent from those shown by the other 
applicants. 

7. In Minshall Broadcasting Co., Inc., 
supra, the Commission instructed appli- 
cants to provide full information on: (1) 
The steps they have taken to inform 
themselves of the real needs and inter- 
ests of the area; (2) the suggestions they 
have received; (3) their evaluation of 
those suggestions; and (4) the program- 
ing proposed to meet the community 
needs as they have been evaluated. The 
Review Board finds that substantial 
questions exist as to whether or not three 
of the applicants have complied with this 
requirement. Orange County Communi- 
cations has not provided the Commission 
with an adequate evaluation of the sug- 
gestions received. With the exception of 


5° Cf. Lee Broadcasting Corp., 8 FCC 2d 624, 
10 RR 2d 486 (1967). 


NOTICES 


two statements to the effect that Orange 
County residents are aware of a lack of 
television coverage in their own commu- 
nity, and that many civic groups are anx- 
ious to participate in programing re- 
flecting -the community’s interests, the 
application provides no evaluation of 
suggestions received. Orange County 
Communication’s allegation that there is 
an implicit causal relationship between 
suggestions received and program pro- 
posals is unsatisfactory under the Min- 
shall standard. Dana Communications 
has failed to provide the Commission 
with an enumeration of specific sugges- 
tions received from community leaders. 
Moreover, its evaluation does not reflect 
the careful evaluation and analysis re- 
quired of applicants for new stations. 
Rather, the applicant supplied a list of 
needs and interests alleged to reflect the 
needs and interests of the community 
without description of how it evaluated 
the suggestions received.* Orange County 
Broadcasting has failed to supply the 
Commission with a list of suggestions re- 
ceived from community leaders. More- 
over, the only identification of commu- 
nity leaders was by title, not by name 
and title.” The evaluation proffered by 
the applicant was not clearly correlated 
to the results obtained. Rather, the ap- 
plicant submitted a statement of con- 
clusions. In view of these deficiencies an 
issue will be added. The requested issue 
as to the two remaining applicants is 
unwarranted. Golden Orange’s allega- 
tion that Voice of Orange is unable to 
meaningfully relate suggestions received 
to any program proposal because of re- 
liance on yes-no surveys is without 
merit. Not only did Voice of Orange 
elicit essay responses in addition to yes- 
no answers, but the Review Board would 
in any event be hesitant to add an issue 
on the basis of the form of the question- 
naire used.‘ Golden Orange’s allegation 
that Orange Empire’s underlying tele- 
phone survey is inadequate because 
based only on preferences for categories 
is without merit. Orange Empire solicited 
essay responses in addition to references 
and, as previously stated, the Review 
Board is unwilling to evaluate a survey 
solely on the basis of the form of re- 
sponses elicited. The requested issue will 
be added with respect to Orange County 


*Cf. Sumiton Broadcasting Co., Inc., FCC 
68-576, 13 FCC 2d 221. 

™Sumiton Broadcasting Co., Inc., supra: 
Also see Public Notice Regarding Ascertain- 
ment of Community Needs by Broadcast Ap- 
plicants, FCC 68-847, issued Aug. 22, 1968. 

® Cf. James B. Childress, FCC 66R-99, 8 RR 
2d 258 (1966). 

® See the following table: 


Golden Orange 
Orange County Communications. . 
pO eee 
Orange County Broadcasting Co... 
Orange Empire 
Dana Communications 
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Communications, Dana Communica- 
tions, and Orange County Broadcasters, 


COMPARATIVE PROGRAMING 


8. Orange County alleges that it has 
demonstrated a superior devotion to pub- 
lic service and has shown significant dif- 
ferences between its program proposals 
and those of the other applicants in this 
proceeding. In support of this allegation 
Orange County submits a breakdown of 
percentages of time to be devoted to pro- 
gram areas which it has concluded sat- 
isfy the real needs and interests of the 
community.® Orange County attacks the 
program proposals of the other appli- 
cants as being unrelated to the surveys. 
Evidence of this, Orange County con- 
tends, is the failure of other applicants 
to show how specific programs are di- 
rectly responsive to survey results. 

9. In opposition, the applicants allege 
that there is substantial similarity in 
program proposals among the applicants; 
that Golden Orange’s alleged differences 
in programing do not go beyond ordinary 
differences in judgment, nor do they 
show a superior devotion to public serv- 
ice; and that Golden Orange’s alleged 
differences in program proposals are the 
result of preparation of a proliferation 
of detail which the Commission has 
stated should not be considered under 
the programing issue.” 

10. The Review Board finds that 
Golden Orange has made a sufficient 
showing to add the requested compara- 
tive programing issue. Golden Orange 
has submitted a table reflecting substan- 
tial differences in percentages of time to 
be devoted to certain program areas. The 
total percentage of time devoted to news, 
public affairs and all other programs ex- 
clusive of entertainment and sports, is 
over twice the percentage proposed by 
one of the other applicants. The variance 
between Golden Orange and the appli- 
cant proposing the second highest per- 
centage of time to such programing is 
over 10 percent. Golden Orange has indi- 
cated in its application (incorporated in 
part by reference in the petition to en- 
large) what its survey and suggestions 
received establish with respect to com- 
munity needs and interests. Moreover, it 
has clearly detailed how the program 
proposals relate to its ascertainment of 
community needs and interests. Thus, 
the Review Board finds that Golden 
Orange has complied with the standards 
set forth in Chapman Radio and Tele- 
vision, supra. The requested issue will 
be added. 


” Citing Policy Statement on Comparative 
Broadcast Hearings, supra. 


Public All other 
News affairs programs, Total 
etc. 
Percent Percent Percent Percent 
ienidilagincieacad 13. 29 11. 97 19. 96 45. 2 
9.6 4 8.75 20.8 
4.6 8.5 12.7 25.8 
9.05 5. 25 19. 24 33. 54 
inanthineincnetel 7.1 4.28 24.3 35. 68 
Sosiaaiiicindatigatede 10.3 6.7 9.1 26.1 
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11. Accordingly, it is ordered, That the 
petition to enlarge issues, filed Septem- 
ber 20, 1968, by Golden Orange Broad- 
casting Co., Inc., is granted to the extent 
indicated below, and is denied in all other 
respects; and that issues in this proceed- 
ing are enlarged by the addition of the 
following issues: 

(1) To determine on a comparative 
basis the significant differences between 
the applicants with respect to the efforts 
made by each applicant to ascertain the 
needs and interests of the community 
and area each proposes to serve. 

(2) To determine on a comparative 
basis the significant differences between 
the applicants with respect to their pro- 
gram proposals and the manner in which 
they propose to meet the needs and in- 
terests of the community and area each 
proposes to serve. 

(3) To determine the efforts made by 
Orange County Communications to as- 
certain the programing needs and in- 
terests of the area to be served and the 
manner in which that applicant pro- 
poses to meet such needs and interests. 

(4) To determine the efforts made by 
Dana Communications Corp. to ascer- 
tain the programing needs and interests 
of the area to be served and the manner 
in which that applicant proposes to meet 
such needs and interests. 

(5) To determine the efforts made by 
Orange County Broadcasting Co. to as- 
certain the programing needs and in- 
terests of the area to be served and the 
manner in which that applicant pro- 
poses to meet such needs and interests. 

12. It is further ordered, That the 
burden of proceeding and proof under 
Issues 3 through 5 will be on the respec- 
tive applicants against whom those is- 
sues are specified. 


Adopted: December 23, 1968. 
Released: December 27, 1968. 


FEDERAL COMMUNICATIONS 
CommnissIon,™ 
[SEAL] BEN F. WAPLE, 
Secretary. 


[F.R. Doc. 68-15530; Filed, Dec. 30, 1968; 
8:46 a.m.] 


STANDARD BROADCAST APPLICA- 
TIONS READY AND AVAILABLE FOR 
PROCESSING PURSUANT TO § 1.571 
(c) OF THE COMMISSION'S RULES; 
CORRECTION 


DECEMBER 20, 1968. 
On December 24, 1968, at 33 F.R. 19208, 
the subject document dates reading 
January 30, 1969, and January 29, 1969, 
should read: February 28, 1969, and 
February 27, 1969, respectively. 


FEDERAL COMMUNICATIONS 
CommMIssIoN, 
BEN F.. WAPLE, 
Secretary. 


[F.R. Doc. 68—-15528; Filed, Dec. 30, 1968; 
8:46 a.m.] 


[SEAL] 


Board Members Slone and Kessler 
absent. 


NOTICES 


[Docket Nos. 18291-18293; FCC 68R-530] 


SUNBURY BROADCASTING CORP. 
(WKOK) ET AL. 


Memorandum Opinion and Order 
Enlarging Issues 


In re applications of Sunbury Broad- 
casting Corp. (WKOK), Sunbury, Pa., 
Docket No. 18291, File No. BP-16936; 
Herbert P. Michels, Stirling, N.J., Docket 
No. 18292, File No. BP—17004; Kel Broad- 
casting Co., Inc., Watchung, N.J., Docket 
No. 18293, File No. BP-—17405; for con- 
struction permits. 


1. This proceeding involves the mu- 
tually exclusive applications of Herbert 
P. Michels (Michels) and Kel Broadcast- 
ing Co., Inc. (Kel) , seeking construction 
permits for new standard broadcast sta- 
tions at Stirling and Watchung, N.J., re- 
spectively; and the application of Sun- 
bury Broadcasting Corp. (WKOK) (Sun- 
bury), licensee of standard broadcast 
Station WKOK, Sunbury, Pa., to modify 
its existing broadcast facility... By mem- 
orandum opinion and order, FCC 68-835, 
released August 22, 1968, the Commission 
designated these applications for consol- 
idated hearing on air hazard, transmitter 
site, Suburban and financial issues 
against Kel; financial and Surburban is- 
sues against Michels; and areas and pop- 
ulations, section 307(b) and contingent 
comparative issues. Presently before the 
Review Board are: (a) A petition to en- 
large issues, filed September 11, 1968, 
by Sunbury, requesting the addition of 
suburban community and principal city 
coverage issues against Kel; (b) a joint 
petition for approval of agreement, filed 
September 25, 1968, by Kel and Michels, 
contemplating a merger of their respec- 
tive interests; (c) a joint petition for 
leave to amend, filed October 22, 1968, by 
Kel and Michels, requesting the substi- 
tution of the application of K & M Broad- 
casters, Inc., for Michels’ application and 
the dismissal of Kel’s application; ? and 
(d) a request for severance and grant, 
filed October 31, 1968, by Sunbury, re- 
questing a severance and grant of its 
application simultaneously with any 
Board action resulting in the dismissal 
of the mutually exclusive Kel 
application.’ 

2. The agreement contemplates a 
merger of the interests of Kel and 
Michels into a new corporate applicant, 


1Sunbury presently operates on 1070 kHz, 
1 kw, 10 kw-LS, DA-2, U and requests 1070 
kHz, 1 kw, 10 kw-LS, DA-N_ U. The Sunbury 
application and the Kel application (1070 
kHz, 500 watts, DA-D), are mutually exclu- 
sive; there is no conflict between the Sun- 
bury application and the Michels application 
(1070 kHz, 250 watts, Day). 

2 The joint petition for leave to amend was 
certified to the Board by the Examiner. 
Order, FCC 68M1449, released October 25, 
1968. 

On Oct. 31, 1968, the Broadcast Bureau 
filed a request for extension of time which, 
with the passage of time, has become moot. 
The other pleadings presently before the 
Board are listed in the appendix. 


K & M Broadcasters, Inc. (K & M),‘ 
which would be substituted for the 
Michels application. The agreement pro- 
vides that Michels will purchase 50 per- 
cent of the shares of the new corporation 
and Kel Broadcasting Co., Inc. will pur- 
chase the remaining 50 percent interest; 
each will pay $5,000 for their stock in- 
terest. In addition, Ke] has agreed to lend 
K & M up to $75,000 for use in construc- 
ting and operating the proposed station. 
The loan will be secured by a pledge of 
Michels’ 50 percent of the corporate 
stock; will be payable in equal annual in- 
stallments of principal and interest over 
a 7-year period (the first of said pay- 
ments to be made 1 year after the station 
commences operation) ; and will bear an 
interest of 6 percent per annum on the 
unpaid declining balance. The agree- 
ment indicates that the corporate bylaws 
will provide that both Kel and Michels 
will be authorized to elect one-half of the 
Board of Directors of the new corpo- 
ration. 

3. The Broadcast Bureau argues that 
the instant petition and agreement pre- 
sent “a myriad of problems and contra- 
dictions” and should be summarily 
dismissed with prejudice. The Bureau 
submits that the applicants have failed 
to provide for the dismissal of the Kel 
application (which must be effectuated 
before Kel could prosecute the new appli- 
cation as a 50 percent owner) ; ° that the 
agreement does not specify the existence 
or duration of any rights which may be 
exercised in the stock pledged as security 
for Kel’s loan; * and that no showing has 
been made as to Kel’s ability to effectuate 
this loan. The Bureau further contends 
that the agreement does not provide for 
the purchase of stock in the new corpora- 
tion until after a construction permit is 
granted; and that, therefore, the new 
corporate applicant “would be without 
principals to whose qualifications the 
Commission could look.” Finally, the 
Bureau argues that publication should be 
required pursuant to § 1.525(b) inasmuch 
as both applicants propose a first local 
transmission facility; Kel’s proposal 
would provide service to approximately 


* As noted by the Bureau, the merger agree- 
ment provides that within 20 days after the 
date of the agreement (the agreement is 
dated Sept. 20, 1968), the new corporation 
will be organized; and that within 5 days 
after execution of the agreement a request 
to amend the Michels application would be 
submitted. Although the amendment and 
evidence of the formulation of the new cor- 
poration were not submitted until Oct. 22, 
1968, the explained delay will not prejudice 
consideration of the instant requests. There 
is no provision in the agreement that time is 
of the essence. In addition, there has been 
no indication by the applicants that its 
failure to conform with these provisions of 
the agreement has in any manner rendered 
the agreement inoperative. 

5 A request to dismiss the Kel application is 
contained in the joint petition for leave to 
amend, filed Oct. 22, 1968. 

*The specific provisions with regard to 
these stock rights and their duration were 
subsequently specified by petitioners in the 
supplement to joint petition for leave to 
amend, 


FEDERAL REGISTER, VOL. 33, NO. 253—-TUESDAY, DECEMBER 31, 1968 





40 percent more area than would 
Michels’; and that since the petitioners 
have submitted no information regarding 
the existence of other services in the 
affected area, no public interest deter- 
mination can be made. 

4. The joint petition and attached 
affidavits set forth the exact nature of 
the consideration involved,’ and’ details 
of the initiation and history of the nego- 
tiations. Aside from section 307(b) con- 
siderations, approval of the agreement 
would be in the public interest in that it 
would simplify this proceeding by elimi- 
nating various issues, thereby expediting 
the inauguration of service, and mooting 
a pending request for additional issues.* 
With respect to the section 307(b) ques- 
tion, petitioner’s engineering affidavit 
discloses that although the Michels and 
Kel proposals would serve the same gen- 
eral area, the Kel proposal would pro- 
vide service to a larger population in a 
greater area (within the 2 mv/m and 
0.5 mv/m contours of the respective pro- 
posals).® The affected area and popula- 
tion lie within the New York-Northeast- 
ern New Jersey Urbanized Area, and all 
or a major portion of this area is pres- 
ently served by a minimum of 20 stand- 
ard broadcast stations. Since a plethora 
of reception services are presently avail- 
able to the affected area, the Board finds 
that the withdrawal of the Watchung 
proposal would not, in this regard, frus- 
trate the service distribution objectives 
of section 307(b) of the Communications 
Act nor constitute an undue impediment 
to the objectives of section 307(b) of the 
Communications Act.° Cf. Big Basin 
Radio, 12 FCC 2d 182, 12 RR 2d 990 
(1968). In addition, immediate approval 
of the instant agreement would expedite 
the inauguration of a first local trans- 
mission facility for Stirling, if the new 
applicant receives a grant, and permit an 
immediate grant of the Sunbury appli- 
cation (see par. 6, infra). The Board is 
of the view that the public interest would 
best. be served by providing these serv- 


7No reimbursement of expenses is contem- 
plated under the agreement. 

8 As previously noted, before the Board is a 
petition to enlarge issues filed by Sunbury, 
which seeks the addition of “suburban com- 
munity” and Rule 73.188 issues against Kel. 
Inasmuch as the instant merger plan con- 
templates the dismissal of the Kel proposal, 
a@ request for such issues would be moot. 

® Areas and populations as follows: 


Population Area 
(sq. miles) 
2 0.5 2 5 
mv/m mv/m mv/m mv/m 
Stirling..... 635,877 785, 282 381 =:1,350 
Watchung... 1,382,291 1,655, 247 590 1, 660 


1° Although not determinative, the trans- 
mitter site contemplated by the new proposal 
is only 0.8 mile from the site which would 
have been utilized by the dismissing appli- 
cant and it is the expressed intention of the 
principals of the new applicant to serve the 
programing needs of both Stirling and 
Watchung. 


NOTICES 


ices at the earliest possible time. Cf. Law- 
rence County Broadcasting Corp., 10 FCC 
2d 681, 11 RR 2d 863 (1967). The merger 
agreement will therefore be approved 
and the petition for leave to amend will 
be granted. 

5. Substantial questions have been 
raised with respect to the financial quali- 
fications of the new applicant—K & M 
Broadcasters, Inc. (K & M). Petitioner 
indicates that a cash outlay of $46,741 
will be required for construction and first 
year operation of the station. K & M 
relies on $10,000 in stock subscriptions ™ 
and a $37,000 loan from Kel. While 
Michels’ ability to effectuate his $5,000 
subscription pledge has been demonstrat- 
ed* the Board is unable to determine 
whether Kel will be able to furnish the 
necessary remaining funds. The only evi- 
dence submitted relating to Kel’s finan- 
cial competence is the August 1966 bal- 
ance sheets of John Kelly, Sr., and John 
Kelly, Jr. Although the Bureau specifi- 
cally noted Kel’s failure to offer addi- 
tional financial information, none was 
submitted. An issue will therefore be 
specified in order to determine whether 
Kel has sufficient funds presently avail- 
able in order to meet its commitments to 
K&M. 

6. On October 31, 1968, Sunbury filed a 
request for severance and grant, cor- 
rectly contending that its proposal, to 
change from a directional to nondirec- 
tional operation daytime, is not mutually 
exclusive with the K & M application. It 
appears that a grant of Sunbury’s pro- 
posal would result in substantial daytime 
gains in the areas and populations to be 
served by Station WKOK;*” and no 
“white” or “grey” areas will thereby be 
created. The Board will therefore sever 
and grant the Sunbury application. 

7. Accordingly, it is ordered, That the 
petition to enlarge issues, filed Septem- 
ber 11, 1968, by Sunbury Broadcasting 
Corp. (WKOK) is dismissed; that the 
request for extension of time, filed 
October 31, 1968, by the Broadcast 
Bureau, is dismissed; and 

8. It is further ordered, That the joint 
petition for approval of agreement, filed 
September 25, 1968, and the joint petition 
for leave to amend, filed October 22, 
1968, by Kel Broadcasting Co., Inc., and 
Herbert P. Michels, are granted; that 


1 Although these subscriptions will not be 
exercised prior to a grant of a construction 
permit, the principals of the new corpora- 
tion are clearly identifiable and appear in the 
submitted amendment. 

142A satisfactory bank letter evidencing the 
availability of a $5,000 loan to Michels is sub- 
mitted with the supplement to joint petition 
for leave to amend. 
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the agreement is approved; that the 
amendment is accepted; that the appli- 
cation of Kel Broadcasting Co., Inc. (BP- 
17405), is dismissed with prejudice; and 
the issues in this proceeding are enlarged 
by the addition of the following issues: 

(a) To determine, with respect to the ” 
application of K & M Broadcasters, Inc., 
whether Kel Broadcasting, Inc., has 
liquid and current assets (as defined in 
section III, paragraph 4(d), FCC Form 
301) in excess of current liabilities in 
sufficient amounts to meet its $42,000 
commitment to this applicant. 

(b) To determine, in light of the evi- 
dence adduced under the foregoing issue, 
whether K & M Broadcasters, Inc. is 
financially qualified. 

9. It is further ordered, That existing 
Issue 5, is amended to read as follows: 

To determine the efforts made by 
K & M Broadcasters, Inc., to ascertain 
the community needs and interests of the 
area to be served and the means by which 
the applicant proposes to meet those 
needs and interests; and 

10. It is further ordered, That the bur- 
den of proceeding with the introduction 
of evidence and burden of proof under 
the issues specified herein will be on 
K & M Broadcasters, Inc.; and 

11. It is further ordered, That the re- 
quest for severance and grant, filed Octo- 
ber 31, 1968, by Sunbury Broadcasting 
Corp. (WKOK), is granted; and that 
the application of Sunbury Broadcasting 
Corp. (WEKOK) (BP-16936), is severed 
from this proceeding and is granted, sub- 
ject to the following conditions: 

Permittee shall submit new common 
point impedance measurements and suffi- 
cient field intensity measurement data to 
clearly show that the nighttime radia- 
tion pattern remains adjusted within 
authorized limits. 

Before program tests are authorized, 
permittee shall submit sufficient field in- 
tensity measurements to show that the 
horizontal inverse distance field intensity 
at one mile has been reduced to essen- 
tially 178.5 as proposed. 


Adopted: December 20, 1968. 
Released: December 21, 1968. 


FEDERAL COMMUNICATIONS 
Commission,“ 
Ben F. WAPLE, 
Secretary. 


APPENDIX 


[SEAL] 


PLEADINGS BEFORE THE REVIEW BOARD 


I. (1) Petition to enlarge issues, filed Sep- 
tember 11, 1968, by Sunbury Broadcasting 
Corp. 


4 Dissenting statement of board member 
Berkemeyer filed as part of the original 
document. 


38 Sunbury has submitted the following areas and populations data: 


Daytime contour (mv/m) 
Present 
Mirunatbaticdhciimantnnadniietitnmatapaiagtncdnaaies x 
Tndccctbtethdiesidstatncctnbbonthnentid 131, 519 
Co ctitnadachgg tire énatiinnwintecaminnviti , 871 





Population Area (sq. mi.) 
Proposed Gain Present Proposed Gain 
232 9, 366 491 537 46 
166, 424 34, 905 1,064 1,211 147 
134 57, 263 3, 617 4,060 443 
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(2) Opposition, filed September 30, 1968, 
by Kel Broadcasting Co., Inc. 

II. (1) Joint petition for approval of agree- 
ment, filed September 25, 1968, by Kel Broad- 
casting Co., Inc., and Herbert P. Michels. 

(2) Supplement to joint petition for ap- 
proval of agreement, filed October 4, 1968, by 
Kel Broadcasting Co., Inc., and Herbert P. 
Michels. 

(3) Comments, filed October 17, 1968, by 
the Broadcast Bureau. 

(4) Reply, filed October 18, 1968, by Kel 
Broadcasting Co., Inc. 


(5) Memorandum of law, filed October 28, 
1968, by Kel Broadcasting Co., Inc., and 
Herbert P. Michels. 

III. (1) Joint petition for leave to amend, 
filed October 22, 1968, by Kel Broadcasting 
Co., Inc., and Herbert P. Michels. 

(2) Supplement to joint petition for leave 
to amend, filed October 30, 1968, by Kel 
Broadcasting Co., Inc., and Herbert P. 
Michels. 

(3) Comments and request for severance 
and grant, filed October 31, 1968, by as 
Broadcasting Corp. (WKOK). 

(4) Request for extension of time, filed 
October 31, 1968, by the Broadcast Bureau. 

(5) Comments, filed November, 12, 1968, 
by the Broadcast Bureau. 

(6) Reply, filed November 19, 1968, by Kel 
Broadcasting Co., Inc. 

(7) Supplement to joint petition for leave 
to amend, filed December 4, 1968, by peti- 
tioners Kel and Michels. 


[F.R. Doc. 68-15517; Filed, Dec. 30, 1968; 
8:46 a.m.] 


GENERAL SERVICES 
ADMINISTRATION 


Property Management and Disposal 
“Service 
[Wildlife Order 84] 


PORTION, WELDON SPRING RESERVE 
TRAINING AREA, ST. CHARLES, MO. 


Transfer of Property 


Pursuant to section 2 of Public Law 
537, 80th Congress, approved May 19, 
1948 (U.S.C. 667c), notice is hereby given 
that: 

1. By deed from the United States of 
America dated November 22, 1968, the 
property known as a portion of the 
Weldon Spring Reserve Training Area, 
St. Charles, Mo., consisting of approxi- 
mately 0.12 ‘acre of unimproved land, 
and more particularly described in the 
deed, has been transferred from the 
United States to the Missouri Conser- 
vation Commission. 

2. The above-described property was 
transferred for wildlife purposes in ac- 
cordance with the provisions of section 
1 of said Public Law 537 (16 U.S.C. 667b). 


Dated: December 23, 1968. 


Curtis A. Roos, 
Assistant Commissioner 
for Real Property Disposal. 


IF.R. Doc, 68-15533; Filed, Dec. 30, 1968; 
8:47 a.m.] 


a 


NOTICES 


[Federal Property Management Reg., Tempo- 
rary Reg. F-34] 


SECRETARY OF DEFENSE 


Delegation of Authority Regarding 
Natural Gas Service Rate Proceeding 


1. Purpose. This regulation delegates 
authority to the Secretary of Defense to 
represent the customer interest of the 
Federal Government in a natural gas 
service rate proceeding. 

2. Effective daté. This regulation is 
effective immediately. 

3. Delegation. 

a. Pursuant to the authority vested in 
me by the Federal Property, and Ad- 
ministrative Services Act of 1949, 63 Stat. 
377, et seq., as amended, particularly 
sections 201(a) (4) and 205(d) (40 U.S.C. 
481(a) (4) and 486(d) ), authority is dele- 
gated to the Secretary of Defense to rep- 
resent the interests of the executive 
agencies of the Federal Government 
before the Missouri Public Service 
Commission in a proceeding involving 
natural gas service rates of the Gas 
Service Co. (Missouri PSC Case No. 
16,653). 

b. The Secretary of Defense may re- 
delegate this authority to any officer, 
Official, or employee of the Department 
of Defense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and further, 
shall be exercised in cooperation with the 
responsible officers, officials, and employ- 
ees thereof. 

J.E. Moopy, 
Acting Administrator. 


DECEMBER 24, 1968. 


[F.R. Doc. 68-15534; Filed, Dec. 30, 1968; 
8:47 am.] 





[Federal Property Management Reg., Tempo- 
rary Reg. F-35] 


SECRETARY OF DEFENSE 


Delegation of Authority Regarding 
Telecommunications Service Rate 
Proceeding 


1. Purpose. This regulation delegates 
authority to the Secretary of Defense to 
represent the customer interest of the 
Federal Government in a telecommuni- 
cations service rate proceeding. 

2. Effective date. This regulation is 
effective immediately. 

3. Delegation. 

a. Pursuant to the authority vested in 
me by the Federal Property and Ad- 
ministrative Services Act of 1949, 63 Stat. 
377, et seq., as amended, particularly 
sections 201(a) (4) and 205(d) (40 U.S.C. 
481(a) (4) and 486(d) ), authority is dele- 
gated to the Secretary of Defense to rep- 
resent the interests of the executive 
agencies of the Federal Government 
before the Missouri Public Service Com- 
mission in a proceeding involving service 
rates of the Southwestern Bell Telephone 
Co. (Missouri PSC Case No. 16,642). 


b. The Secretary of Defense may re- 
delegate this authority to any officer, 
official, or employee of the Department 
of Defense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and further, 
shall be exercised in cooperation with the 
responsible officers, officials, and employ- 
ees thereof. 

J.E. Moopy, 
Acting Administrator. 


DEcEMBER 24, 1968. 


[F.R. Doc. 68-15535; Filed, Dec. 30, 1968; 
8:47 a.m.] 


SMALL BUSINESS 
ADMINISTRATION 


DIVERSIFIED REALTY FUNDING CORP. 


Notice of Application for Change in 
Ownership and Control of a Li- 
censed Small Business Investment 
Company 


Diversified Realty Funding Corp., New 
York, N.Y., is a Federal Licensee under 
the Small Business Investment Act of 
1958, as amended. The company has 
asked the Small Business Administra- 
tion (SBA) to approve a proposed change 
in its ownership and control. Such prior 
approval is required under § 107.701 of 
SBA rules and regulations. 

The stockholders of the Licensee have 
entered into an agreement subject to 
SBA approval, to sell their interests in 
that company to certain purchasers for 
cash and notes. The purchasers will in- 
crease the paid-in capital from $406,500 
to $500,000 immediately after the pur- 
chase is completed. 

The names and addresses of the pro- 
posed new owners, officers, and directors 
of the company are: 


Nelson M. Loud, Creek Place, Locust Valley, 
N.Y., Chairman of the Board, Co-Chief 
Executive Officer, Treasurer—50 percent 
stockholder. 

Jarvis J. Slade, 333 East 57th Street, New 
York N.Y. 10022, President, Co-Chief Ex- 
ecutive Officer, Secretary and Director—50 
percent stockholder. 


Comments on the change of control 
should be addressed to the Associate 
Administrator for Investment, Small 
Business Administration, 1441 L Street 
NW., Washington, D.C. 20416, within 10 
days after the publication of this notice. 
SBA will decide on the application after 
that time. 


For SBA (pursuant to delegated au- 
thority). 


Dated: December 19, 1968. 


GLENN R. Brown, 
Associate Administrator 
jor Investment. 


[F.R. Doc. 68-15510; Filed, Dec. 30, 1968; 
8:45 a.m.] 
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INTERSTATE COMMERCE 
COMMISSION 


RAYMOND R. MANION 


Statement of Changes in Financial 
Interests 


Pursuant to subsection 302(c), Part 
III, Executive Order 10647 (20 F.R. 8769) 
“Providing for the Appointment of Cer- 
tain Persons under the Defense Produc- 
tion Act of 1950, as amended,” I hereby 
furnish for filing with the Division of the 
Federal Register for publication in the 
FEDERAL REGISTER the following informa- 
tion showing any changes in my financial 
interests and business connections as 
heretofore reported and published (30 
F.R. 8809; 31 F.R. 930; 31 F.R. 13405; 
32 F.R. 769; 32 F.R. 10706, 33 F.R. 522; 
and 33 F.R. 10544) for the 6 months’ pe- 
riod ended January 3, 1969. 


REVISED List OF SECURITIES— 
DECEMBER 18, 1968 

IT&T. 

MINNESOTA MINING & MANUFACTURING. 
IL.B.M. 

PENN CENTRAL. 

R. R. MANION. 
DECEMBER 18, 1968. 


[F.R. Doc. 68-15537; Filed, Dec. 30, 1968; 
8:47 a.m.] 





[S.O. 1002; Car Distribution Direction No. 
16-A] 


LOUISVILLE AND NASHVILLE RAIL- 
ROAD CO. AND CHICAGO, BUR- 
LINGTON & QUINCY RAILROAD CO. 


Car Distribution 


Upon further consideration of Car Dis- 
tribution Direction No. 16 (Louisville and 
Nashville Railroad Co.; Chicago, Bur- 
lington & Quincy Railroad Co.) and good 
cause appearing therefor: 

Car Distribution Direction No. 16 be, 
and it is hereby vacated. 

It is further ordered, That this order 
shall become effective at 3 p.m., Decem- 
ber 23, 1968, and that it shall be served 
upon the Association of American Rail- 
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv- 
ice and per diem agreement under the 
terms of that agreement; and that it be 
filed with the Director, Office of the Fed- 
eral Register. 


Issued at Washington, D.C., Decem- 
ber 23, 1968. 


INTERSTATE COMMERCE 


CoMMISSION, 
[SEAL] R. D. PFAHLER, 
Agent. 
[F.R. Doc. 68-15538; Filed, Dec. 30, 1968; 
8:47 a.m.] 


No. 253-——10 


NOTICES 


[S.0. 1002; Car Distribution Direction No. 
2-A] 


SOUTHERN RAILWAY CO. AND CHI- 
CAGO, BURLINGTON & QUINCY 
RAILROAD CO. 


Car Distribution 


Upon further consideration of Car Dis- 
tribution Direction No. 2 (Southern Rail- 
way Co.; Chicago, Burlington & Quincy 
Railroad Co.) and good cause appearing 
therefor: 

It is ordered, That: 

Car Distribution. Direction No. 2 be, 
and it is hereby vacated. 

It is further ordered, That this order 
shall become effective at 3 p.m., Decem- 
ber 23, 1968, and that it shall be served 
upon the Association of American Rail- 
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv- 
ice and per diem agreement under the 
terms of that agreement; and that it be 
filed with the Director, Office of the Fed- 
eral Register. 


Issued at Washington, D.C., Decem- 
ber 23, 1968. 
INTERSTATE COMMERCE 


ComMiIssIon, 
[SEAL] R. D. PFAHLER, 
Agent. 
[F.R. Doc. 68-15539; Filed, Dec. 30, 1968; 
8:47 a.m.] 





FOURTH SECTION APPLICATION 
FOR RELIEF 


DECEMBER 24, 1968. 


Protests to the granting of an appli- 
cation must be prepared in accordance 
with Rule 1100.40 of the general rules 
of practice (49 CFR 1100.40) and filed 
within 15 days from the date of publi- 
cation of this notice in the FErpERAL 
REGISTER. 


LONG-AND-SHORT HAUL 


FSA No. 41525—Soda ash to points in 
Florida and Georgia. Filed by Western 
Trunk Line Committee, Agent (No. 
A-2573), for interested rail carriers. 
Rates on soda ash (other than modified 
soda ash), in bulk, in covered hopper 
cars, in carloads as described in the ap- 
plication, from Alchem, Stauffer, and 
Westvaco, Wyo., to Bradenton and Lake- 
land, Fla., and West Savannah, Ga. 

Grounds for relief—Market competi- 
tion. 

Tariff—Supplement 121 to Western 
Trunk Line Committee, agent, tariff ICC 
A-4620. 

FSA No. 41526—Ammonium nitrate 
fertilizer from, to, and between points in 
southwestern territory. Filed by South- 
western Freight Bureau, agent (No. 
B-9133), for and on behalf of Arkansas 
& Louisiana Missouri Railway Co., and 
other interested carriers named in the 
application. Rates on ammonium nitrate 
fertilizer, in carloads, between points in 
southwestern territory, between points 
in southwestern territory, on the one 
hand, and points in IFA and WTL ter- 
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ritories on the other; also from points 
in southwestern territory to points in 
southern territory. 
‘a Grounds for relief—Market competi- 
on. 
Tariff—Supplement 32 to Southwestern 
Freight Bureau, agent, tariff ICC 4780. 


By the Commission. 


[SEAL] H. Nei Garson, 
Secretary. 


[F.R. Doc. 68-15540; Filed, Dec. 30, 1968; 
8:47 a.m.] 


’ 


FOURTH SECTION APPLICATION 
FOR RELIEF 


DECEMBER 24, 1968. 


Protests to the granting of an appli- 
cation must be prepared in accordance 
with Rule 1100.40 of the general rules of 
practice (49 CFR 1100.40) and filed 
within 15 days from the date of publi- 
cation of this notice in the Frpera. 
REGISTER. 





LONG-AND-SHORT HAUL 


FSA No. 41527—Sand from specified 
points in Missouri, to Millbury, Ohio. 
Filed by Southwestern Freight Bureau, 
agent (No. B—-9139), for interested rail 
carriers. Rates on sand, in carloads, as 
described in the application, from Klon- 
dike, Ludwig, and Pacific, Mo., to Mill- 
bury, Ohio. 

Grounds for relief—Short-line distance 
formula and grouping. 

Tariff—Supplement 21 to Southwestern 
Freight Bureau, agent, tariff ICC 4797. 


By the Commission. 
[SEAL] H. Neri Garson, 
Secretary. 


[F.R. Doc. 68-15541; Filed, Dec. 30, 1968; 
8:47 a.m.] 





[Notice 266] 


MOTOR CARRIER TRANSFER 
PROCEEDINGS 


DECEMBER 24, 1968. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com- 
merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
279), appear below: 

As provided in the Commission’s spe- 
cial rules of practice any interested per- 
son may file a petition seeking reconsid- 
eration of the following numbered pro- 
ceedings within 20 days from the date of 
publication of this notice. Pursuant to 
section 17(8) of the Interstate Com- 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis- 
position. The matters relied upon by pe- 
titioners must be specified in their peti- 
tions with particularity. 

No. MC-FC-—70640. By oraur of Decem- 
ber 12, 1968, the Transfer Board ap- 
proved the transfer to Peter C. McCor- 
mack, doing business as Etolin Transfer 
& Storage Co., Wrangell, Alaska, of the 
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operating rights in Certificate No. MC- 
121552 (Sub-No. 2) issued November 3, 
1965, to Fritz Schloe, doing business as 
Schloe’s General Hauling, Wrangell, 
Alaska, authorizing the transportation 
of: General commodities, except live- 
stock and commodities in bulk, between 
points on Wrangell Island, Alaska. Re- 
striction: The authority granted herein 
is subject to the following conditions: 
The operations authorized herein are re- 
stricted to shipments which have had a 
prior, or will have a subsequent, move- 
ment by water. James B. Bradley, 200 
National Bank of Alaska Building, Ju- 
neau, Alaska 99801; attorney for 
applicants. 

No. MC-FC-70859. By order of Decem- 
ber 11, 1968, the Transfer Board ap- 
proved the transfer to James Davenport, 
doing ‘business as Rutherford Moving 
Vans, Lyndhurst, N.J.; of certificate in 
No. MC-74653, issued September 19, 1940, 
to John T. Schaub & Son, Inc., Newark, 


NOTICES 


N.J., authorizing the transportation of: 
Household goods, between points in Es- 
sex, Union, and Hudson Counties, N.J., 
on the one hand, and, on the other, 
Baltimore, Md., and points in New Jer- 
sey, New York, Connecticut, and Penn- 
sylvania within 100 miles of Newark, N.J. 
Robert B. Pepper, 297 Academy Street, 
Jersey City, N.J. 07306; representative 
for aprsicants. 

No. MC-FC-—70967. By order of Decem- 
ber 11, 1968, the Transfer Board ap- 
proved the transfer to J. L. Wilkerson 
Co., a corporation, Phoenix, Ariz., of the 
certificate of registration in MC-98494 
Sub No. 1, issued June 1, 1965, to J. L. 
Wilkerson doing business as J. L. Wilker- 
son Co., Phoenix, Ariz., authorizing the 
transportation of heavy machinery and 
equipment between points within the 
State of Arizona. Riney B. Salmon II, 111 
West Monroe Street, Phoenix, Ariz. 
85003; attorney for applicants. 





No. MC-FC-—70969. By order of Decem- 
ber 12, 1968, the Transfer Board ap- 
proved the transfer to Thompson & Laird 
Moving & Storage, Inc., Storm Lake, 
Iowa, of the operating rights in certifi- 
cate No. MC-115274 issued June 3, 1955, 
to C. M. Thompson and D. L. Laird, a 
partnership, doing business as Thomp- 
son & Laird Transfer & Storage Co., 
Storm Lake, Iowa, authorizing the trans- 
portation of household goods and emi- 
grant movables, between Alta, Iowa, and 
points within 20 miles thereof, on the 
one hand, and, on the other, points in 
Minnesota, Nebraska, and South Dakota. 
D. L. Laird, 4 Colonial Circle, Storm 
Lake, Iowa 50588; representative for 


applicants. 
[SEAL] H. Neri Garson, 
Secretary. 
[F.R. Doc. 68-15542; Filed, Dec. 30, 1968; 


8:47a.m.] 
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